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Questionnaire Addressed to States Participating in the Asia Pacific Regional Event on International Litigation

The purpose of the Questionnaire is to collect information from States regarding the recognition and enforcement of foreign judgments and issues of international jurisdiction in the Asia Pacific region. This information will be used by the Permanent Bureau of the Hague Conference to create a country profile for each State that will assist delegates during the round table discussion session on the first day of the Conference. It is also hoped that the detailed information in the responses to this Questionnaire may be of use to participants beyond this conference. 
The concept for the round table discussion session stems from the work the Permanent Bureau is currently undertaking on two key aspects of private international law in cross-border litigation: international jurisdiction and the recognition and enforcement of foreign judgments. A detailed chronology to the background of the work undertaken by the Hague Conference in this area can be located on the website of the Hague Conference < www.hcch.net >, under “Specialised Sections”, then “Judgments Project”.

The Questionnaire has two parts. Part I contains questions regarding the recognition and enforcement of foreign judgments and Part II contains questions on jurisdictional issues in international litigation. Please note that the Permanent Bureau has used the same terminology in the Questionnaire as that which was used in the two detailed notes that the Permanent Bureau recently prepared for the work being undertaken in this area. These notes identify the issues for consideration in the study of the recognition and enforcement of foreign judgments and jurisdiction in international litigation. For more information on these two topics and for a contextual background to the Questionnaire, please refer to these two notes which are located on the Judgments Project webpage listed above. The notes are titled, “Annotated Checklist of Issues to be discussed by the Working Group on Recognition and Enforcement of Judgments” (Note 1) “Issues Paper on Matters of Jurisdiction including Parallel Proceedings” (Note 2). A glossary of the terminology used is also located on the Judgments Project webpage, titled Annex I: Glossary to the Annotated Checklist. 
The Permanent Bureau would very much appreciate receiving your response to this Questionnaire by 2 September 2013. Responses should be sent by e-mail to secretariat@hcch.net with the following heading and indication in the subject field: “Questionnaire concerning international litigation – [name of State]”. Your co-operation in responding to this Questionnaire is very much appreciated and will greatly assist during the round table discussion session. 
Identification (For follow-up purposes)
Name of the State: The Republic of Korea
Name of contact person: Judge Jung Hoon Park or 2nd Secretary Kuk-hyun Ahn
Telephone number: +82 42 480 1439 or +82 2100 7516
E-mail address: raindrop@scourt.go.kr / khan07@mofa.go.kr
OPENING REMARK  

Some of the issues raised in the questionnaire have not yet been fully clarified in Korea. Therefore, the way they are dealt with in practice may differ from the responses given here.

PART I – Recognition and Enforcement of a foreign court decision
Note: If your State has a non-unified legal system (i.e., two or more systems of law which apply in different territorial units, and the information is available, please indicate the jurisdiction/s referred to in your answers. 
1. Is your State a party to any bilateral and/or multilateral treaties and/or agreements that govern the recognition and enforcement of foreign judgments?

 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO 

If yes, please specify. 

     
2. Does your State have rules of national law that govern the recognition and enforcement of foreign court judgments in your State? (i.e., legislation or case law)
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
  NO 

If yes, please specify. 

Article 217 of the Civil Procedure Act and Article 26- 27 of the Civil Execution Act govern the recognition and enforcement of foreign judgments in Korea.
3. Which courts in your State hear applications for the recognition and enforcement of foreign judgments?

Please specify. 

1) If a judgment debtor is a natural person, a district court hears the application in the judicial district, which is determined based on: 

    - where the natural person is domiciled, or, 

    - where the natural person resides when he/she has no domicile or  his/her domicile is unknown, in Korea, or, 

- where the natural person was last domiciled when he/she has no fixed residence or his/her residence is unknown, in Korea. 

If the natural person has no domicile or his/her domicile is unknown in Korea and the judgment is concerned with a property right, a district court may hear an application in the judicial district where the object of the claim or the judgment debtor’s seizable property is located. The “property right” covers both a right in rem and a right in personam.
2) If the judgment debtor is a domestic legal person or any other association or foundation, a district court hears the application in the judicial district where the legal person or any other association or foundation has its principal place of administration or business; or where the principal person in charge of its administration is domiciled when it has no place of administration or business in Korea.

In case of a foreign legal person or any other association or foundation, the same rule applies except that the place of administration or business does not need to be the principal place, and the person in charge of its administration does not need to be the principal person.



4. Are there specific conditions that need to be met in order for a judgment to be recognised and enforced by a court in your State? 
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO 

If yes, under what circumstances (e.g., the jurisdiction of the foreign court must be recognised, the respondent to the application for recognition and enforcement must have assets in your State, the judgment must be a monetary judgment that is final and conclusive)?
All of the following conditions must be met in order for a judgment to be recognized and enforced in Korea:

1.
The judgment is final and conclusive,

2.
The international jurisdiction of the court of origin is recognized under the statutes of Korea or treaties Korea is a party to,

3.
The document which instituted the proceedings or an equivalent document, and the notice of trial or an equivalent order were served on the losing defendant in a lawful way and in sufficient time to enable him/her to defend, or the losing defendant responded to the proceedings without being served those documents, 

4.
Giving effect to the judgment is compatible with the public policy of Korea, 

5.
Existence of reciprocity between Korea and the State of origin.

The court addressed must examine on its own motion whether the previously mentioned service requirement is met. Service by publication or an equivalent method does not meet the service requirement.

The scope of public policy includes both substantive and procedural matters. The Supreme Court of Korea holds that giving effect to the foreign judgments violates the procedural public policy of  Korea in the following examples: 

1.
When the foreign judgment was rendered after a judgment given in Korea  became final and conclusive between the same parties on the same cause of action,

2.
When the foreign judgment was obtained by fraud in connection with a matter of procedure. 

     These examples are not exhaustive. 

It is understood that the foreign judgment awarding punitive damages may not be recognized and enforced because the judgment is contrary to the substantive public policy of Korea. The foreign judgment awarding compensatory damages may also be refused recognition and enforcement if the amount of damages is deemed so excessive that it violates the substantive public policy of Korea

The court addressed must review on its own motion not only the foreign judgment’s conclusion, but also the foreign court’s reasoning in the case, and then adjudicate whether the foreign judgment is compatible with the public policy of Korea. On the other hand, the burden is on the party opposing the recognition and enforcement application to raise the grounds for refusal involving inconsistent domestic judgments or procedural fairness. 

According to prior Supreme Court decisions, the reciprocity requirement is met if the State of origin’s conditions for recognizing comparable Korean judgments  are not stricter than, and are substantially the same as, those of Korea. There does not need to be a treaty between Korea and the State of origin, or a prior decision in the State of origin which recognized Korean judgments. It does meet the reciprocity requirement if the Korean court finds, after reviewing the relevant statutes, case laws, and practices of the State of origin, that the comparable Korean judgments would be recognized in the State of origin. If the State of origin has two or more territorial units and each territorial unit has the competence to recognize and enforce foreign judgments in that unit, reciprocity must exist between Korea and that unit. The court addressed must investigate the existence of reciprocity on its own motion.

5. Can a court in your State refuse to recognise and enforce a foreign court judgment that otherwise meets the specific conditions identified in Part I question 4? 
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO 

If yes, under what conditions (e.g., procedural fairness, lack of proper notice to the defendant, an inconsistent foreign or domestic judgment, parallel domestic proceedings)? In addition, are those grounds for refusal raised on the court’s own motion or by the party opposing the recognition and enforcement application?
See the response above  to question 4.
6. Is recognition and enforcement of a foreign judgment subject to a special procedure before a court in your State?  
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO 

If yes, please describe the procedure. 

The party seeking enforcement must file an action for the enforcement of the foreign judgment. The  foreign judgment may be recognised without a special procedure, and the issue of recognition may be raised by affirmative defense in a pending proceeding. 

The court addressed may not review the merits of the foreign judgment, but it may conduct a review as to the satisfaction of the conditions for recognition and enforcement of the foreign judgments. 

7. What types of judgments are entitled to recognition and enforcement in your State? 
 FORMCHECKBOX 

Judgments entered in default
Comments. 

     
 FORMCHECKBOX 
 Provisional and protective measures
Comments. 

     
 FORMCHECKBOX 
 Non-money judgments
Comments. 

These include a judgment which granted legitimation of a child, a judgment which declared nullity of marriage, a judgment which  declared the non-existence of a parent and child relationship, and  a divorce judgment. 
A foreign divorce judgment may also be registered by filing an application with a government agency which registers a divorce.

 FORMCHECKBOX 
 Judgments awarding non-compensatory damages

Comments. 

     
 FORMCHECKBOX 
 Other. 

If other, please specify.
     
8. In your State is it possible to appeal a court decision to recognise and enforce a foreign judgment?  

 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO 

If yes, under what circumstances. 

A court decision recognizing and enforcing a foreign judgment is subject to ordinary review like other civil decisions under the Civil Procedure Act.
9. What is the frequency of applications for recognition and enforcement of foreign court decisions per year?  It is appreciated that this information may not be readily available in your Ministry however; such information may possibly be obtainable from the courts in your State. 
 FORMCHECKBOX 
 0-5 

 FORMCHECKBOX 
 5-10

 FORMCHECKBOX 
10 – 20 

 FORMCHECKBOX 
 more than 20. 

Any comments. 


10. How many applications for recognition and enforcement of a foreign court decision are granted in your State? 
 FORMCHECKBOX 
 0-5 

 FORMCHECKBOX 
 5-10

 FORMCHECKBOX 
 10 – 20 

 FORMCHECKBOX 
 more than 20. 

Any comments. 

Statistics are not currently available for this category.
PARt ii – jurisDictional requirements 

1. Is your State a party to any bilateral and / or multilateral treaties and / or agreements that govern issues of jurisdiction in international litigation?

 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO 

If yes, please specify. 

     
2. Does your State have rules of national law that govern issues of jurisdiction in international litigation in your State? (i.e., legislation or case law)
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO 

If yes, please specify. 

Article 2 of the Private International Act sets forth the general principle for Korean courts to have jurisdiction in international cases. Articles 12, 14, 27, 28, and 48 of the Private International Act govern issues of jurisdiction over declaration of disappearance (i.e., declaration of presumption of death), declaration of mental incapacity, consumer contracts, employment contracts, and  guardianship, respectively. Articles 12 and 14 deal with only direct jurisdiction over foreign nationals. 
See the attached translation of these Articles for further information.
The Articles of the Civil Procedure Act and other Acts on jurisdiction in domestic cases are also important and taken into account in determining  international jurisdiction.

3. Have the rules of international jurisdiction in your State recently been reviewed in your State? (e.g., by the legislators, law reform bodies, other professional bodies).
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO 

Comments 

The Ministry of Justice of Korea commissioned research on laws of international jurisdiction and their amendments in 2012, to commentators and practitioners who are the members of the Korean Private International Law Association. The resulting report was submitted to the Ministry of Justice and it will be published in 2013.
4. In which of the following situations would the courts in your State have jurisdiction: 
 FORMCHECKBOX 
 where the defendant voluntarily submits to the jurisdiction

Comments 

The Supreme Court has also recognised jurisdiction by submission in cases involving matrimonial relationship.
 FORMCHECKBOX 
 where the defendant is domiciled or resides in your State

Comments 

     
 FORMCHECKBOX 
 where the defendant carries out regular commercial activity in your State 

Comments 

A consumer, who habitually resides in Korea, may bring an action before Korean courts against a defendant whose commercial activities are related to the consumer contract at issue. In this case, the defendant’s commercial activities need not to be “regular” in Korea in order to establish jurisdiction.
 FORMCHECKBOX 
 where the contract is performed or there is a breach of contract in your State

Comments 

According to the Supreme Court’s decisions, Korean courts have jurisdiction when the place of performance of the obligation in question is located in Korea. The place of performance of the obligation is determined according to the law applicable to the contract. The court for the place of performance of the characteristic obligation as well as the court for the place of performance of the obligation in question has jurisdiction, according to a 2008 decision of the Supreme Court.
 FORMCHECKBOX 
 where a contract is concluded executed between parties in your State 

Comments 

The place where the contract was signed does not alone establish jurisdiction. However, if the conditions specified in Article 27(1) of the Private International Act are met, a Korean court has jurisdiction over the contract concluded by a consumer who habitually resides in Korea.
See the attached translation of Article 27.

 FORMCHECKBOX 
 where the parties to the dispute have designated the courts of your State for the purpose of deciding disputes between them?
Comments
According to the Supreme Court, an exclusive choice of court agreement which designates Korean courts is valid if all the following conditions are met:

     - the dispute does not fall within the exclusive jurisdiction of foreign courts,

     - Korean courts have jurisdiction over the dispute under the Korean laws,

     - there is a substantial connection between the dispute and Korean courts,

     - the agreement is not manifestly unreasonable or manifestly unfair as to violate the public policy. 
It is understood that a non-exclusive choice of court agreement which designates Korean courts is also recognised. However, the conditions for its recognition are not yet clarified. 
Article 27 (6) and Article 28 (5) govern a choice of court agreement pertaining to consumer contracts and employment contracts, respectively. These Articles apply to both exclusive and non-exclusive agreements.  For further information, see the attached translation.

 FORMCHECKBOX 
 where an injury occurs to a person as the result of a tortuous act occurring in your State 

Comments 

     
 FORMCHECKBOX 
 where damage occurs to tangible property as the result of a tortuous act occurring in your State 

Comments 

     
 FORMCHECKBOX 
 where the defendant does not reside in your State, but the defendant’s immovable property is held in your State  

Comments 

     
 FORMCHECKBOX 
 Other 


     Please specify 

     
5. Is the nature of the above-mentioned grounds such that without these present a court is not entitled to hear a case? 
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO 

Comments. 

A Korean court is still entitled to hear a case without the above-mentioned grounds present if there is a substantial connection between the dispute or the parties and Korea.
6. In which of the following situations would a court, otherwise having jurisdiction as described in part II question 4, decline to exercise its jurisdiction in your State: 

 FORMCHECKBOX 
 where there are identical proceedings (proceedings involving the same parties and the same cause of action) occurring in another State’s courts   

Please indicate the relevant source of law and any comments. 

     
 FORMCHECKBOX 
 where there are related proceedings (those proceedings that do not have identical parties and causes of action but have related causes of action and parties)  
Please indicate the relevant source of law and any comments. 

     
 FORMCHECKBOX 
 where the court determines that it is an inappropriate forum 

Please indicate the relevant source of law and any comments. 

     
 FORMCHECKBOX 
 where it is in the interests of justice to do so
Please provide any comments 

     
 FORMCHECKBOX 
 other 

Please indicate. 

The law is unclear about under what specific circumstances a korean court may decline to exercise its jurisdiction based on the doctrine of lis pendens and forum non conveniens. 

As a general rule, a korean court might decline to assume jurisdiction if it finds, taking into account various factors such as the burden of the defendant to respond to the proceedings or to obtain evidence, that exercising its jurisdiction would lead to a manifest injustice.
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