Annex

Protection Measures in the Czech Law

(under the civil and administrative law
)

The current Czech legislation on protection measures focuses primarily on provisional measures adopted in very quick ex parte proceedings with a view to ensure a quick protection in urgent cases. This approach is counterbalanced by a relatively short duration of the protection measures. All the protection measures (except for the one stated under a)) are issued by courts (i.e. judicial authorities). 

Instruments stated under a) a b) are quite new instruments effective from 1 January 2007 adopted especially for protection of victims of domestic violence by Act No 135/2006 Coll. on Protection against Domestic Violence.

a) Act No 273/2008 Coll., on the Police of the Czech Republic, Articles 44 – 47

· Pursuant to Article 44 the Police may banish a person from a house or flat if there is a reasonable belief that this person would commit a dangerous attack against life, health, liberty or dignity of another person dwelling in the common residence with the aggressor. 

· The banishment may be ordered ex officio, i.e. no petition is needed. It is sufficient that the Police learn about facts which constitute the above-mentioned reasonable belief (often the victim only informally informs the Police about the danger, e.g. by telephone). 

· The banishment lasts for a period of 10 days from the date when it was executed. It may be prolonged by filing a petition to the court pursuant to Article 76b of the Civil Procedure Code (see below letter b)).

· The banished person shall immediately leave the premises designated by the Police, do not enter these premises, refrain from any contact with the protected person and hand over to the Police all keys from the common residence with the protected person. 

· Breach of this protection measure may be sanctioned in criminal proceedings.

· We do not consider this measure as a civil measure, rather a measure of administrative nature. Regarding the time and geographical limitation, it would not be usually practical to invoke this measure in another state. 

b) Act No 99/1963 Coll., Civil Procedure Code (“CPC”), Article 76b (+ related Articles 74—77a)  - “Specific provisional measure for domestic violence”

· Pursuant to Article 76b of CPC the Czech court may order the defendant in particular (non—exhaustive list):

a) 
to leave the common residence with the plaintiff and its surroundings, 

b) 
not to enter into the common residence and its surroundings or not dwell there, 

c) 
not to contact the plaintiff or 

d) 
to refrain from any unwanted pursuing or harassment of the plaintiff if the defendant’s behaviour seriously endangers the plaintiff’s life, health, liberty or dignity. 

· This order is issued in the civil proceedings upon petition (and only upon petition) of the plaintiff and ex parte, the court shall decide on a petition without undue delay, max. within 48 hours after the petition was filed. The measure is immediately served on the participants (either during the enforcement or if they are not present during the enforcement or there is no enforcement it is served immediately afterwards). An appeal against such protection measure does not have suspensive effect and the measure is immediately enforceable. 

· The court in its decision considers whether the statements of the plaintiff in his/her petition and provided documents (or other evidence) correspond to the intensity of interference with rights of the aggressor (e.g. right to dwell in his/her residence, right to contact his/her children, etc.). The rights of both sides (i.e. both of the plaintiff and defendant) shall be respected. Any protection awarded to the protected person may not preclude the possibility of protection of interests of the other participant.

· This provisional measure lasts for a period of one month after it became enforceable. If the proceedings in substance have been commenced before the expiry of this period, the provisional measure lasts until the moment when the decision terminating the proceedings in substance becomes enforceable (but maximum duration is one year and after this period expires, it cannot be prolonged anymore). According to the interpretation of the Czech courts the term „proceedings in substance“ shall mean the civil proceedings in which the property rights to the common residence are being solved (i.e. proceedings on eviction of the defendant from the common residence, proceedings on termination and settlement of the property of spouses (or of common property); furthermore, it might be also divorce proceedings or proceedings concerning parental responsibility over a minor or proceedings on protection of personal rights). Commencement of criminal proceedings is usually of no relevance for duration of this provisional measure.
 

· The aim of this provisional measure is to temporarily regulate the conditions of the participants and to provide the protected person with enough time to take further steps to solve the problem (in civil proceedings). The provisional measure cannot be understood as a sanction against the defendant because such sanction may be imposed only in criminal proceedings in which different legal principles apply.

· Usually the adoption of this provisional measure is preceded by banishment from the common residence pursuant to the Police Act as described above but it is not necessary. 

· The procedure of enforcement entails that the court in cooperation with competent authorities (usually the Police) banishes the aggressor from the common residence, takes away all his/her keys from the residence and forbids contacts with the protected person. The aggressor is also invited to provide the court with an address for service of documents during the duration of the provisional measure or to appoint a representative for service of documents. 

· Breach of this provisional measure may be sanctioned by a fine up to CZK 100.000 (approx. 4.000 EUR) imposed in civil proceedings. The fine may be imposed repeatedly. In case of serious or repeated breach it may also be sanctioned in criminal proceedings
. 
c) Act No 99/1963 Coll., Civil Procedure Code (“CPC”), Article 76 (+ related Articles 74—77a)  - “General provisional measure”

· This provisional measure may be issued i.e. to provide for interim arrangement of relations between parties; the need for such interim arrangement shall be urgent and proved and it is also necessary to testify the facts decisive for imposing a particular obligation or prohibition. 

· This measure is issued in the civil proceedings upon petition (and only upon petition) of the applicant and ex parte, the court shall decide on a petition without undue delay, max. within 7 days after the petition was filed. The measure is immediately served on the participants. An appeal against such protection measure does not have suspensive effect and the measure is immediately enforceable. 

· An applicant for this provisional measure shall provide a security for possible damages which might arise to the defendant due to the provisional measure in the amount of CZK 10.000 (approx. 400 EUR). Such security is not required if the applicant proves that he/she fulfils conditions for being exempt from court fees or if there is a imminent danger and the applicant certifies that he/she could not provide a security without fault on his/her part. 

· The court may order the defendant to refrain from certain behaviour or it can impose an obligation. It is necessary to consider the threat to the applicants’ rights on one hand and the adequacy of possible damage of the defendant on the other hand. 

· There is no specific time limitation of this measure in the CPC, however, the court sets a time limit for the applicant in which it is necessary to initiate proceedings in substance. If such time limit is not respected, the measure expires. The court may also explicitly limit the duration of the measure. 

· Breach of this provisional measure may be sanctioned by a fine up to CZK 100.000 (approx. 4.000 EUR) imposed in civil proceedings. The fine may be imposed repeatedly. Under certain circumstances and in case of serious or repeated breach it may also be sanctioned in criminal proceedings. 
d) Act No 44/1964 Coll., Civil Code (“CC”), Article 13 – “Protection of personal rights”
· Also general proceedings for protection of personal rights may be considered. In these proceedings a court may order the defendant to refrain from any unlawful interference with the right to the protection of personal rights of the plaintiff and / or to remove the consequences of such interferences and / or to provide of reasonable compensation (of either moral or financial nature). It is issued in case when there is a persisting unlawful interference with the right to the protection of personal rights of the plaintiff which shall be stopped (e.g. bothering or molesting by emails, phones, etc.). According to our knowledge it is not used for imposing an obligation or restriction not to enter certain places or contact the protected person for a fixed period of time. 

· This measure is issued in proceedings in substance (and after hearing the participants).  

· Breach of this provisional measure could be sanctioned by a fine up to CZK 100.000 (approx. 4.000 EUR) imposed in civil proceedings. The fine may be imposed repeatedly. 

e) Act No 94/1963 Coll., on the Family, Article 27 paragraph 3 – “Restriction or prohibition of contact of a parent with his child”
· A court may restrict or even prohibit contact of a parent with his child if it is necessary in the interest of the child. 

· This measure is issued in proceedings in substance (and after hearing the participants). It may be issued for a definite or indefinite period of time – in any case when there is a change of circumstances the court may change its decision (either upon petition or ex offo). 

· Enforcement may be ensured especially by financial fines up to CZK 50.000 (approx. 2.000 EUR) imposed in civil proceedings (they may be imposed repeatedly) or by taking the child away. A criminal sanction is possible under the condition that first measures in civil proceedings were used unavailingly. 

f) New Civil Code (effective from 1 January 2014) – “Special provision against domestic violence”
· A brand new Czech Civil Code adopted very recently
 introduces a new protection measure issued in proceedings in substance (and after hearing the participants). 

· This measure may be imposed against a spouse or ex-spouse if his behaviour is physically or mentally aggressive towards the second spouse or anybody else residing in the common residence of spouses. It is issued upon petition of the spouse or other natural person residing in the common residence of spouses. The court may limit or even exclude for a definite period of time the right of the aggressive spouse or ex-spouse to reside in the common house or apartment. The maximum duration of this measure is 6 months. If there are serious reasons the measure may be imposed repeatedly. 

· As it is a brand new provision not yet in force no specific proceedings of enforcement are provided for in the Civil Procedure Code, even though one may assume that it will be similar or even identical with the one used for enforcement of the provisional measure pursuant to Article 76b of the CPC (proposal for amendments to the Czech civil procedure law is under discussion in the Parliament of the Czech Republic). 

· Breach of this provisional measure will be probably sanctioned by a fine up to CZK 100.000 (approx. 4.000 EUR) imposed in civil proceedings. The fine may be imposed repeatedly. Under the current legislation probably no sanctions in criminal proceedings could be used. 

� Protection measures issued pursuant to the Czech criminal law legislation are not mentioned in this document. 


� However, there is a very small minority of Czech judges who have a different opinion – i.e. they think that the term „proceedings in substance“ may be interpreted also as criminal proceedings.


� Only breach of a provisional measure imposing an obligation to leave the common residence and its immediate surroundings and the prohibition to enter it or to contact the protected person issued by a court may be sanctioned in criminal proceedings.


� Act No 89/2012 Coll., Civil Code. 





