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INTRODUCTION
In April 2011 the Council on General Affairs and Policy of the Hague Conference on Private International Law added to the Agenda of the Conference “the topic of the recognition of foreign civil protection orders made, for example, in the context of domestic violence cases”.
 The Permanent Bureau was requested to prepare “a short note on the subject to assist the Council in deciding whether further work on this subject is warranted”.
 
At Part I of the Special Commission on the practical operation of the 1980 Child Abduction Convention
 and the 1996 Child Protection Convention
 (1-10 June 2011) it was concluded that:
“The Special Commission welcomes the decision of the 2011 Council on General Affairs and Policy of the Hague Conference “to add to the Agenda of the Conference the topic of the recognition of foreign civil protection orders made, for example, in the context of domestic violence cases, and … [to instruct] the Permanent Bureau to prepare a short note on the subject to assist the Council in deciding whether further work on this subject is warranted.” The Special Commission recommends that account should be taken of the possible use of such orders in the context of the 1980 Convention.”

The Permanent Bureau presented to the Council of the Hague Conference in April 2012 Preliminary Document No 7, “Recognition and Enforcement of Foreign Civil Protection Orders: A Preliminary Note”
 in fulfilment of the previous year’s mandate. Preliminary Document No 7 principally provided comparative information on national legislation in this field, based on best available information from a variety of sources, and presented a


description of existing or planned national and regional projects which address the cross-border recognition and enforcement of protection measures.
 Preliminary Document  No 7 noted significant contemporary national and regional policy attention to this area of law based on a growing awareness of “[t]he ease of international cross-border travel combined with the severe risk to an individual who cannot obtain immediate recognition and enforcement of a foreign protection order”.
   
In April 2012 the Council concluded that: 
“[T]he Permanent Bureau should circulate a Questionnaire to Members in order to assess the need and feasibility of an instrument in this area, and to obtain further information on existing legislation. The Permanent Bureau shall report to the Council in 2013.”

The following Questionnaire is addressed to Members of the Organisation in fulfilment of the above mandate. 
The Permanent Bureau invites Members to submit their responses (in either English or French) before 1 February 2013 in order to allow the Permanent Bureau sufficient time to prepare, before the end of February 2013, a Report summarising the results of this consultation for the attention of the Council of April 2013. Answers should be sent by e-mail to < secretariat@hcch.net > with the following heading and indication in the subject field: “Questionnaire – Recognition and Enforcement of Foreign Civil Protection Orders – [name of the Member of the Organisation]”.
Identification

Name of Member:  Austria
Information for follow-up purposes

Name and title of contact person: Dr. Christian Rauscher
Name of Authority / Office: Ministry of Justice
Telephone number: +43 1 52152 2282
E-mail address: christian.rauscher@bmj.gv.at
Part I. Civil protection order
 regimes and types of orders available in your State / jurisdiction 
1.
a.
Please provide a reference to any existing protection order regime in force in your State / jurisdiction which is considered to have a civil law character. Please provide the date and title of legislation(s) or a reference to relevant case law and list any Internet web-link to the legislation or case law, if available: Sections 382b to 382e and 382g of the Austrian Enforcement Code

(Exekutionsordnung). Please refer to the following URL:

http://www.ris.bka.gv.at/MarkierteDokumente.wxe?Abfrage=Bundesnormen&

Kundmachungsorgan=&Index=&Titel=eo&Gesetzesnummer=&VonArtikel=&Bi

sArtikel=&VonParagraf=382b&BisParagraf=382h&VonAnlage=&BisAnlage=&Ty

p=&Kundmachungsnummer=&Unterzeichnungsdatum=&FassungVom=08.01.2

013&NormabschnittnummerKombination=Und&ImRisSeit=Undefined&ResultPa

geSize=100&Suchworte=&WxeFunctionToken=482cfef6-8fbd-4895-8aac-

985f1117032a


b.
If civil protection order regime(s) exist in your State / jurisdiction, are modifications of the existing regime(s) contemplated? 
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

Comments:     
c.
If there is no civil protection order regime in force in your State / jurisdiction, are there plans to legislate in this area in the future? 

 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

Comments:not applicable
2.
Does your State / jurisdiction have civil protection orders which obligate an individual to refrain from the below specified behaviours? (please check all which apply)
a.  FORMCHECKBOX 
 Communicating with or contacting the protected person

b.  FORMCHECKBOX 
 Approaching or being in physical proximity to the protected person
c.  FORMCHECKBOX 
 General harassment of the protected person 
d.  FORMCHECKBOX 
 Molestation / annoyance of the protected person

e.  FORMCHECKBOX 
 Staying away from a certain place
f.  FORMCHECKBOX 
 Possession of weapons
g.  FORMCHECKBOX 
 Behaviours at the discretion of the judge or other competent authority in an individual case
h.  FORMCHECKBOX 
 Other specific behaviours. Please specify:forwarding or dissemination of personal

i. data or photos of the protected persons, ordering goods or services by using personal

j. data of the protected person, causing a third person to get into contact with the protected

k. person

l. 

3.
Can supplementary matters, which may or may not be directly related to the immediate safety of the protected person, be included in civil protection orders (e.g., temporary maintenance orders, temporary child custody orders, protection of property, mandatory counselling, etc.)? 
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

If YES, please describe:In theory other matters could be included in the same court

decision, if those matters are treated within the same case (e.g. in the context of

divorce proceedings). In practice this is unusual.“

4.
For whom are the civil protection orders available (i.e., who are the intended protected persons)? (please check all which apply)
a.  FORMCHECKBOX 
 Married persons
b.  FORMCHECKBOX 
 Formerly married persons
c.  FORMCHECKBOX 
 Divorcing persons
d.  FORMCHECKBOX 
 Women only
e.  FORMCHECKBOX 
 Unmarried couples
f.  FORMCHECKBOX 
 Family members

g.  FORMCHECKBOX 
 Roommates / housemates
h.  FORMCHECKBOX 
 Children of the intended protected person
i.  FORMCHECKBOX 
 Other relatives of the intended protected person
j.  FORMCHECKBOX 
 Persons who are not in any kind of intimate or cohabitation relationship (e.g., in some cases of stalking) 

k.  FORMCHECKBOX 
 Other individuals. Please specify: Austrian law on civil protection orders is

l. not directed expressly to specified persons or a specified group of persons.

5.
Against whom are the civil protection orders available? (please check all which apply)
a.  FORMCHECKBOX 
 An individual perpetrator or potential perpetrator only
b.  FORMCHECKBOX 
 Family members of the principal perpetrator or potential perpetrator
c.  FORMCHECKBOX 
 Other individuals. Please specify: 
6.
Please indicate who in your jurisdiction is able to apply for / initiate the institution of a civil protection order (please check all which apply):
a.
 FORMCHECKBOX 
 The intended protected person only (i.e., the victim or potential victim who will be protected by the order)

b.
 FORMCHECKBOX 
 Family member(s) of the protected person

c.
 FORMCHECKBOX 
 Police officials

d.
 FORMCHECKBOX 
 A judge ex officio
e.
 FORMCHECKBOX 
 Other public authority or official
f.
 FORMCHECKBOX 
 Other advocate for the protected person. Please specify: 
g.
 FORMCHECKBOX 
 Other. Please specify: 
7.
If possible, please indicate the actions or potential actions in response to which the civil protection orders are put in place (please check all which apply):  

a.
 FORMCHECKBOX 
 Domestic and family violence 

b.
 FORMCHECKBOX 
 Sexual assault 

c.
 FORMCHECKBOX 
 Dating violence 

d.
 FORMCHECKBOX 
 Stalking 

e.
 FORMCHECKBOX 
 Forced marriage 

f.
 FORMCHECKBOX 
 So-called “honour crimes” 

g.
 FORMCHECKBOX 
 Human trafficking

h.
 FORMCHECKBOX 
 Other general criminal or harmful behaviour 

i.
 FORMCHECKBOX 
 Other specific behaviours / situations. Please specify: 
8.
Does your State / jurisdiction offer interim, temporary or emergency civil protection orders? 

 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

If YES, please describe, indicating whether these orders involve an initial ex parte hearing without notice to or the presence of the respondent:  please refer to the

provisions according to question 1a, in particular Sec 382c and Sec 382h.   

9.
Length and renewability of civil protection orders: please specify whether the civil protection orders (which are not of an interim, temporary or emergency nature) in your State / jurisdiction (please check all which apply):
a.
 FORMCHECKBOX 
 have a minimum duration

b.
 FORMCHECKBOX 
 have a maximum duration. Please specify:      
c.
 FORMCHECKBOX 
 are of a fixed duration

d.
 FORMCHECKBOX 
 are of a duration according to judicial / other competent authority’s discretion
e.
 FORMCHECKBOX 
 are renewable
f.
 FORMCHECKBOX 
 are not renewable

Comments:not applicable, all Austrian protection orders in question are of an interim nature.

Their length and renewability differs depending on the circumstances, see Sec. 382b para 2,

Sec. 382e para 2 and 382g para 2 of the Enforcement Code)

Part II. Civil protection order enforcement issues within your State / jurisdiction 
10.
Which authorities are responsible for the enforcement of civil protection orders? (please check all which apply) 
a.
 FORMCHECKBOX 
 Police officers
b.
 FORMCHECKBOX 
 Bailiffs

c.
 FORMCHECKBOX 
 Other officials. Please specify:      
11.
Do enforcement officers have liability protection for good faith actions or omissions taken in furtherance of enforcement of civil protection orders?
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

Comments:Certain protection results from the fact that the legal responsiblity vis a vis the

parties rests with the State (so called Amtshaftung) and not with the officer himself

(Amtshaftung). Legal redress of the State against the officer is possible only in exceptional

cases.

12.
Are security bracelets, GPS tracking devices or other technology used to assist with the enforcement of civil protection orders?
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

If YES, please describe:      
13.
Does your State / jurisdiction utilise national, regional or local database(s) which register enforceable civil protection orders for the benefit of law enforcement officials or other authorities? 
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

If YES, please describe: 
14.
Can civil protection orders be enforced on the simple presentation of the order to the enforcement officer? 
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

Part III. Current national recognition and / or enforcement of foreign civil protection orders and domestic establishment of civil protection orders by foreigners

15.
Does your State / jurisdiction currently have laws (including rules of private international law) by which civil protection orders
 from foreign States are recognised and / or enforced in your jurisdiction? 

 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

If YES, please describe and list relevant Internet web-link(s), if available: 
If YES, please comment on special features, if any, found in these laws which seek to quickly protect persons at-risk in cross-border settings: Brussels

I-Regulation; Convention beetween Austria and Turkey of 23.5.1989 on recognition

and enforcement of judicial decisions and court settlements in civil and commercial

matters (URL:

http://www.ris.bka.gv.at/Dokumente/BgblPdf/1992_571_0/1992_571_0.html);

Treaty of 23.5.1977 beetween Austria and Tunesia of 23.6.1977 on recognition and

enforcement of judicial decisions and authentic instruments in civil and commercial

matters (URL:

http://www.ris.bka.gv.at/Dokumente/BgblPdf/1980_305_0/1980_305_0.html)

If YES, please comment on special features, if any, found in these laws which seek

to quickly protect persons at-risk in cross-border settings: "automatic recognition"

according to Art 33 Brussels I-Regulation.

16.
Can an individual in need of protection while temporarily visiting your State / jurisdiction easily obtain a civil protection order in your State / jurisdiction for the duration of his / her visit?  

 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

If YES, please describe: according to Austrian legislation the nationality of the

endangered person or his or her habitual residence is not a decisive factor.

17.
Does your State / jurisdiction collect statistics or otherwise possess information as to instances where persons who benefit from a civil protection order in a foreign State / jurisdiction face legal or practical difficulties with the recognition and / or enforcement of the foreign civil protection order in your State / jurisdiction, or vice versa? 

 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

If YES, please describe, including any information as to frequency of such cases: 
If NO, do you expect that such difficulties will increase in frequency or complexity in the near future (e.g., in the context of international parental child abduction)? 
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

Part V. Civil protection orders in the context of the 1980 Child Abduction Convention and the 1996 Child Protection Convention

19.
If your State is a Party to the 1980 Child Abduction Convention, please indicate the mechanisms that are used in your State / jurisdiction to recognise and enforce a civil protection order made in a foreign State to protect an accompanying parent upon the return of a child under the 1980 Child Abduction Convention (please check all which apply):
a.
 FORMCHECKBOX 
 Mirror orders

b.
 FORMCHECKBOX 
 Voluntary undertakings

c.
 FORMCHECKBOX 
 Recognition and enforcement of foreign civil protection orders under another international instrument 
d. 
 FORMCHECKBOX 
 Recognition and enforcement of foreign civil protection orders under domestic law (including rules of private international law)
e.
 FORMCHECKBOX 
 Other. Please specify:      
20.
If your State is also a Party to the 1996 Child Protection Convention, are provisions of this Convention (e.g., Art. 11 relating to necessary measures of protection in cases of urgency) utilised in order to protect an accompanying parent when a return order of a child is issued under the 1980 Child Abduction Convention by a competent authority in your jurisdiction? 
 FORMCHECKBOX 
 YES

 FORMCHECKBOX 
 NO

If YES, please describe: AT is aware that those measures are covered by the 1996 Convention, but has no practical experience for the moment.
Part VI. Views on a potential future international instrument in the area of civil protection orders
22.
If desired, please give any comments on the models described in Preliminary Document No 7 (Section 4)
 or on any other existing model for a possible future Convention in this field (e.g., based on current national law or regional instruments or otherwise): 
� Conclusion and Recommendation No 23 of the Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (5-7 April 2011) (available on the Hague Conference website at < www.hcch.net > under “Work in Progress” then “General Affairs”). 


� Ibid. 


� The Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (the “1980 Child Abduction Convention”).


� The Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (the “1996 Child Protection Convention”).


� Conclusion and Recommendation No 43 of the Conclusions and Recommendations of Part I of the Sixth Meeting of the Special Commission on the practical operation of the 1980 Hague Child Abduction Convention and the 1996 Hague Child Protection Convention (1-10 June 2011) (available on the Hague Conference website at < www.hcch.net > under “Specialised Sections” then “Child Abduction”).


� Prel. Doc. No 7 of March 2012 for the attention of the Council of April 2012 on General Affairs and Policy of the Conference (available on the Hague Conference website at < www.hcch.net > under “Work in Progress” then “General Affairs”). 


� The terms “protection order”, “protection measure” or other similar general terminologies are used in various jurisdictions and under various national or regional legal instruments, denoting legal regimes which seek to protect victims or potential victims of domestic violence and / or other types of harmful interpersonal behaviour. Additionally under various national legal regimes, specific types of protection orders may include such orders known as “restraining orders”, “stay away” or “no contact” orders, “barring orders”, types of “preventive or precautionary measures” (medidas cautelares / preventivas), other types of civil or criminal injunctions, etc. which in general fall under the encompassing term of “protection order” or “protection measure”. For examples of common protection order legal regimes and variations of these regimes in a variety of jurisdictions, please see Prel. Doc. No 7, ibid. A recent meeting of the American Association of Private International Law (ASADIP) suggested that the 1979 Inter-American Convention on the Execution of Preventive Measures and the 1994 Protocol of Ouro Preto on Preventive Measures may theoretically cover such protection orders under their definitions of “preventive measures” (medidas cautelares) (see Prel. Doc. No 7, ibid., at pp. 23-24).


� Foreign Protection Orders: Joint ULCC/CCSO Working Group Report With Draft Act and Commentaries, Uniform Law Conference of Canada, Civil Law Section, 7-11 August 2011 (Winnipeg, Manitoba), effective 30 November 2011, p. 3, quoted in supra, note � NOTEREF _Ref338837311 \h � \* MERGEFORMAT �6�, at p. 5.


� Conclusion and Recommendation No 22 of the Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (17-20 April 2012) (available on the Hague Conference website at < www.hcch.net > under “Work in Progress” then “General Affairs”).


� For a description of the term “protection order” as used in this Questionnaire, see supra, note � NOTEREF _Ref342035640 \h � \* MERGEFORMAT �7�.


� Please note that in this Questionnaire, the term “civil protection order” is used in a broad sense to include the various specific types of protection orders which seek to protect victims or potential victims of domestic violence and / or other types of harmful interpersonal behaviour, referred to in some jurisdictions as “restraining orders”, “stay away” or “no contact” orders, “barring orders”, types of “preventive or precautionary measures” (medidas cuatelaras / preventivas), as well as other types of civil injunctions; see supra, note � NOTEREF _Ref342035640 \h � \* MERGEFORMAT �7�.


� This is an order made by the courts in the requesting State that is identical or similar to an order made in the requested State. 


� That is, specific promises or assurances given to a court by a litigant.


� See supra, note � NOTEREF _Ref338837311 \h � \* MERGEFORMAT �6�.
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