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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION:      
A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	        The Adoption and Children Act 2002, the Adoption Agencies Regulations 2005 and the Adoptions with a Foreign Element Regulations 2005 provide that adoption agencies in England assess and make decisions on the suitability of prospective adoptions to adopt a child from within the United Kingdom or from countries outside the British Islands.
The 2005 Regulations require, at regulation 3, that any person intending to bring, or cause another to bring, a child into the United Kingdom for the purpose of adoption  must (a) apply in writing to an adoption agency for an assessment of his suitability to adopt a child and (b) give the agency any information it may require for the purpose of the assessment.  (For these purposes, an adoption agency is either a local authority or a voluntary adoption society registered with the Office for Standards in Education, Children's Services and Skills (Ofsted). 

The 2005 Regulations also prescribe that prior to the child's entry into the United Kingdom, the prospective adopter(s) must have received written notification from the Secretary of State that a certificate (a ‘Certificate of Eligibility’) has been issued confirming to the relevant foreign authority from which the adopter has applied to adopt: 

(i) that the person has been assessed and approved as eligible and suitable to be an adoptive parent; and

(ii) if entry clearance and leave to enter and remain, as may be necessary, is granted and not revoked or curtailed, and an adoption order is made or an overseas adoption is effected, the child will be authorised to enter and reside permanently in the United Kingdom.

Before visiting the child the prospective adopters are required to notify their adoption agency of the details of the child to be adopted, provide them with any information and reports (on the child) and meet with the agency to discuss the proposed adoption.  They are required to visit the child in the State of origin (where the prospective adopters are a couple they must both visit) and having visited the child they are required to confirm to the adoption agency that they have visited and that they are content to proceed with the adoption.  They must also provide the agency with any additional reports and information received on or after that visit, and notify the adoption agency of the date they expect to bring the child into the UK.  

Unless it has been agreed with their adoption agency and the relevant foreign authority that only one of the adopters accompany the child to the UK, they must both do so in the case of a couple adopting.  Unless an adoption effected outside the UK is recognised in the UK, they must also notify their local authority within 14 days of the child’s entry into the UK of their intention either to adopt the child or not to give the child a home.

Failure to comply with any of the above conditions, which are prescribed by regulation 4 of the 2005 Regulations, is an offence under section 83(7)(b) of the 2002 Act.

Offences under section 83 of the Act are punishable on summary conviction to up to six months’ imprisonment and/or a fine of up to £5,000 and on conviction on indictment by up to 12 months’ imprisonment and/or an unlimited fine.



	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	Section 85 of the Adoption and Children Act 2002 provides restrictions on removing children from the British Islands for the purposes of adoption. A child may not be removed from the UK for the purpose of adoption unless the prospective adopters have obtained a court order conferring parental responsibility on them. In England and Wales, the prospective adopters must have had a child living with them for ten weeks before they can apply for the order; the order is only available where the court is satisfied that the prospective adopters intend to adopt the child abroad. The alternative is for the prospective adopters to obtain a Convention adoption order in the UK; a similar ten week period applies. 
        The Adoption and Children Act provides that any consent given by the mother to the making of an adoption order is ineffective  if consent is given less than six weeks after the child's birth



Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:
a. to ensure that consents have been properly obtained in accordance with Article 4;

	
Where a parent or guardian lives outside England and Wales and they are prepared to give their consent, the agency is required by regulation 20A(1) of the Adoption Agencies Regulations 2005 to arrange for an ‘authorised person’ to witness the consent.   Regulation 20A(2) of the Adoption Agencies Regulations 2005 stipulates that an authorised person outside the UK is: 

o
any person authorised by law in the place where the consent is given to administer an oath for any judicial or other legal purpose

o
 a British consular officer

o
a public notary

o
or an officer holding a commission in any of the regular armed forces of the Crown
Section 52(3) of the Adoption and Children Act 2002 makes it clear that any consent to adoption given by a mother before her child is six weeks old is ineffective.


	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	
Consent is given under the Family Procedure (Adoption) Rules 2005 and must be witnessed in accordance with those Rules. Where the parent or guardian who is willing to consent a CAFCASS officer will witness consent. 

For consent to be effective, the Children and Family Court Advisory and Support Service (CAFCASS) officer will need to be satisfied that the parent or guardian fully understands the consequences of giving consent and that they are willing to do so unconditionally. 

The CAFCASS officer will then need to witness the formal signing by the parent or guardian of the consent to placement form, sign the form himself or herself and then notify the agency in writing, including the consent form with the notification.

The adoption agency is required to provide the parent’s consent to the court when the prospective adopters make their application to the court for an adoption order. 

Where the CAFCASS officer is not satisfied that the parents wish to give their consent, or doubt that they fully understand its implications, or consider that they are not competent to give consent, he must notify the adoption agency. 

 


	c. to verify the identity of the person giving consent.

	See Q 4 below 


Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	
The UK Adoption Agency checks the authenticity of all documents prior to submitting an application to the Department.  However, the Department also checks that the Prospective Adopters' Criminal Record Bureau (CRB) documents exactly mirror the details provided on the copy of the Prospective Adopters passports and wherever else full names are referred to on other supporting documents.

        If there is any discrepancy in the name on a CRB, the department will return the application to the Adoption Agency until an acceptable CRB is presented.



Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:
a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	The inability to clarify concerns with a Central Authority about lack of due process by an adoption agency in a state of origin.  

	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	     


Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	We routinely engage with Central Authorities by discussing concerns and agreeing an approach via telephone conference call meetings with several   countries. Within the UK we are able to share information with colleagues from Wales, Scotland and Northern Ireland as well as the Isle of Man about possible offences under UK Adoption legislation.  As a result we have considered referring cases to the police and have done so in some cases.  

	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	See question 1 above. 


Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:
a. What measures and / or procedures are in place in your State for considering this concern?

	Where a public body becomes aware of such practice, they have a duty to report the matter to the police

	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	 The Department for Education and any public body in the UK consider cases. The police investigate the concern, deciding whether to prosecute. 




	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	This would depend on the circumstances which will be handled by the relevant adoption agency. 


General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	
Not aware of any. 




	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	
 Yes  

	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	
Yes.  The Department has written to a Central Authority about concerns about a particular accredited adoption agency. 




	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	
Not Applicable  

	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	
Local authorities and voluntary adoption agencies carry out adoption arrangements, including matching, and they are inspected at least once every three years to ensure they continue to meet the requirements of the adoption legislation.


B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	
Foreign prospective adopters will need to satisfy the Immigration Rules in respect of being permanently settled in the UK under the Immigration Rules, as without this status, they will be unable to sponsor the child’s entry into the UK to live with them. 

	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	
The Adoption and Children Act 2002 states that a prospective

         adopter must be at least 21 years of age and habitually resident in the

         British Islands for 1 year unless one of the couple is the birth parent in

          which case the person must be 18 or over. 
         Prospective adopters should also establish whether they meet the relevant domicile/habitual residence requirements that may be used to determine which countries they may adopt from. 



State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	

       This Department has no role in oveseas adoptions by British citizens who are not habitually resident in the UK. Where prospective adopters are not habitually resident in the UK, they would need to satisfy the legislation and procedures in the country where they are resident and seeking to adopt a child. 



Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	

        Any prospective adopter who wishes to adopt a child outside the British Islands, must comply with the requirements of intercountry adoption legislation which apply whether the adoption is that of a relative or is a ‘stranger’ adoption.  They must be assessed and approved as suitable to adopt, meeting the same standards as for domestic adoption, regardless of their relationship to the child or the country they wish to adopt from.   




Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	
Yes

	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	
The Department waits a considerable time to receive the A23 when this is being issued by the receiving State - .  The Department has to chase these up to complete and close the record of the case.  Similarly, the issue of the A23 does not always follow a set procedure -  in terms of notifying the Department when these have been issued to the Prospective Adopters.  In some cases, the Department has relied on the Prospective Adopter to inform us the A23 has been issued. 

        Under our Domestic regulations, (Children Act 2002) the department has a duty to inform the local authority when an adoption is complete and an Article 23 has been issued.  This is also covered in the Adoptions with a Foreign Element Regulations 2005 - Regs 32  & 51 



Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	
This will vary depending on where the adoption has occurred. For Hague adoptions and adoptions on a list of designated countries, the adoption order is recognised. For all other adoptions, the prospective adopter will need to readopt in a UK court before it will be recognised. 


Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	
No

	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
N/A

	23. Can you provide examples of good and bad practices?

	
     


The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	
Our main problem is delays in response to our requests for information.     This causes processing problems and agitates our Prospective Adopters.

       The issue of new additional, supplementary information required by the State of origin is also problematic - we are not always kept up to date with new requirements.

       We are not always kept up to date about changes in countries' fees.  This does not help us in the level of service we can deliver to our Prospective Adopters.

       Accredited agencies in countries  are not included on the Hague website - this would be helpful if it was accessible on the Hague website.


	25. Do you have any other comments about the operation of the Convention?

	
     


Surrogacy and intercountry adoption
	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?

	

        We are not aware of any problems between the Hague Convention on inter-country adoption and inter-country Surrogacy from an immigration perspective. 
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