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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION: ROMANIA
A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	LAW 678/2001 on Preventing and Combating Trafficking in Human Beings 

Art. 13 - (1) The recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of exploitation shall be considered an offence and shall be punished by imprisonment for 5 to 15 years and interdiction of certain rights. (2) If the offence referred to in paragraph (1) is committed by means of threats and violence or use of other forms of coercion, of kidnapping, of fraud or of deception, of the abuse of power or by taking advantage of the minor’s inability to defend himself or to express his will or by offering, by giving or receiving payments or benefits to achieve the consent of a person having control over the minor, it is punishable by imprisonment for 7 to 18 years and interdiction of certain rights.
Law no. 273/2004 On the legal status of adoption provides:

Article 73. – (1) The Office takes all the necessary measures, in accordance with the provisions of the Hague Convention, in view of preventing unlawful profits, be  they financial or of a different kind, which may be achieved as a result of  doption, and in order to discourage any practice contrary to the objectives of this convention and of the present law.

Article 74. – Donations and sponsorships are forbidden, and so is the offer by the  dopter or the adopting family, either in their own name or through intermediaries, either directly or indirectly, to provide any unlawful material profits to the Office, to the departments involved or to the physical persons working in the public institutions involved in the adoption process.  

Art. 76. – (1) If the parent or the legal representative of a child requests or receives, either for himself/herself or for another individual, money or other material profits, given in return for the adoption of the child, they face a punishment of 2 to 7 years in prison and deprivation of certain rights. (2) The same punishment is given to the individual who, without having any such right, intermediates or facilitates the adoption of a child, for the purpose of gaining material profits or profits of other kind.  



	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	Specific measures are related to the sanctions of the art. 76 from Law nr. 273/2004 on the legal status of adoption and the provisions of the art. 15. – (1) The consent of the biological parents or, if the case, of the legal guardian, will be given in front of the court of law, at the time of ruling the petition for the initiation of the adoption procedure.
The consent given while considering a promise or service in return, which should be granted previously or after the consent, and regardless of its nature, is not regarded as legally binding. 



Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:

a. to ensure that consents have been properly obtained in accordance with Article 4;

	According Art. 16, Law no 273/2004. The consent of the child’s biological parents for adoption, or if the case, the consent of the legal guardian, may be given after 60 days from the date when the child was born, as indicated in the birth certificate.

 Art. 11. provides the persons who must consent to adoption are the following:

a)
The biological parents, or, if the case, the legal guardian of the child whose parents are deceased, are not known, have been declared dead or missing or under interdiction, according to the law; 

b)
The child who has reached the age of 10 years old;

c)
The adopter or, if the case, the adopting family.

(2) The consent given while considering a promise or service in return, which should be granted previously or after the consent, and regardless of its nature, is not regarded as legally binding.   
Art. 15. – (1) The consent of the biological parents or, if the case, of the legal guardian, will be given in front of the court of law, at the time of ruling the petition for the initiation of the adoption procedure.  


	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	 The child’s biological parents or, if the case, the child’s legal guardian must consent to adoption freely, unconditionally, and only after they have been properly informed on the consequences of adoption, especially on the termination of all kinship relations of the child. The department in whose territorial range the parents are living, must provide counseling and information to the parents or, if the case, to the legal guardian, before they express their consent for adoption, and must draft a report in this sense.

	c. to verify the identity of the person giving consent.

	The identity is proven in front of the authorities with an identification document. The consent of the biological parents is given in front of the court of law if the person can prove the identity with an id document. 

ROA also verifies, based on documents received from GDSACP, if the consent was properly given 




Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	
The parents consent in front of the judge, the biological parents being a part in judicial procedures of the initiation of the internal adoption procedure and those measures are preventing the use of fraudulent documentation.




Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:

a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	Not applicable

	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	Not appicable


Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	Romanian Office for Adoptions has worked in cooperation with the Italian authorities (The Commission for International Adoptions).

	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	The procedure of declaring a child adoptable, and all other procedures related to adoption are judicial procedures (in front of the Court of Law). 

A child can have a passport only with the consent of parents or the legal guardian whose consent is needed in order to leave Romania.  



Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:

a. What measures and / or procedures are in place in your State for considering this concern?

	Judicial cooperation, campaigns

	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	The competent authority is The Ministry of Administration and Interior, The General Inspectorate of Romanian Police, The National Agency Against Trafficking in Persons

	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	Counselling   


General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	
We are aware that a number of persons was prosecuted for illegal deeeds related to adoption. 

	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	




	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	
Yes, in 2001 the posiblity of NGO's intervention in international adoptions process was limitted and under the new legislation the participation of private institutions in the intercountry adoption procedure that takes place in Romania is forbidden 

	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	
no

	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	
The matching is done by proffesionals (social assistents and psycologists) from General Directorate for Social Assitance and Child Protection.


B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	
It is permitted. 

For foreigner prospective adoptive parents it is necessary to have permanent residency in Romania according to the provisions of GO 194/2002 concerning the regime of aliens in Romania, republished with all the subsequent amendments and completions.


	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	
It is permitted and it is considered a national adoption, but for foreigner prospective adoptive parents is necessary to have a permanent residency in Romania according to the provisions of GO 194/2002 concerning the regime of aliens in Romania, republished with all the subsequent amendments and completions.


State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	
The intercountry adoption of the child whose domicile is in Romania may only be approved if the adopter or one of the spouses in the adopting family who have the domicile abroad is up to 3 rd degree relative of the child for whom the petition for internal adoption initiation has been approved. In Romania the adoption is defined as internal or international based on domicile of the prospective adoptive parents and the nationality is not relevant. 


Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	
Under intercountry adoption procedure


Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	
NO

	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	
Not applicable


Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	
NO


Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	
NO

	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
Not applicable

	23. Can you provide examples of good and bad practices?

	
     


The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	
The contracting states do not have a unitary methodology regarding the fulfilment of their obligation of post-adoption survey and preparation of post-adoption reports. The term of habituall residence raises difficulties to establish if the adoption has to be done under the rules of internal adoption or intercountry procedure

	25. Do you have any other comments about the operation of the Convention?

	
We believe that is necesary to have a commune procedure to implement the provisions of paragraph 2 from article 30 of 1993 Haga Convention and to clarify the expression of habituall residence


Surrogacy and intercountry adoption
	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?
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