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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION: Philippine Inter-country Adoption Board (ICAB) 
A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	A. Republic Act No. 8043 or the 1995 Inter-country Adoption Act - Is a law of general application and governs inter-country adoption of Filipino children. The law grants the courts the jurisdiction to hear and penalize participation by individuals, corporations, partnerships and organizations who participate in "illegal adoptions".  Article IV specifies the penalties i.e. imprisonment of 6 years to 12 years and a fine of not less than Php50,000.00 to Php200,000.00 . 

B. Republic Act 8552 or The Domestic Adoption Act of 1998 - Is a law of general application and governs domestic adoptions of Filipino children. Article VII specifes penalties for violations of the law which may include imprisonment and/or pecuniary penalties for violation of its provisions.

C. Republic Act No. 9208 or the Anti-trafficking of Persons Act of  2003. - A law of general application. It identifies and penalizes acts defined as trafficking in persons especially of women and children. in addition, it establishes the necessary institutional mechanisms for  the protection and support of trafficked persons. 

D. Republic Act No. 9523 or An act requiring the certification of the Department of Social Welfare and Development to declare a child legally available for adoption as a prerequisite for local and international adoption proceedings. - A law of general application, Section 10 of the law penalizes between Php100,000.00 to Php200,000.00 any person, institution or agency who shall place a child for adoption without the requisite certification.  In addition, appropriate administrative, civil and /or criminal sanctions, including suspension or dismissal from government service and forfeiture of benefits are provided in the law.  The law likewise makes the declaration of abandonment an administrative process rather than a court adversarial proceeding.


	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	Letters by the Philippine CA addressed to all foreign consular offices in the Philippines to request all their foreign posts to reject all travel applications for Filipino children by their nationals who do not have the requisite Hague certifications duly issued by the ICAB.  

Participation in Family court judges summits to ensure that all adoptions by foreigners are immediately referred to ICAB to process as a Hague adoption and/or to ensure that receiving country consents are secured.

ICAB policy and procedure dictates that PAPs may not travel to the Philippines until finalization of the match and that all documentary requirements of the child for travel are finalized.

Unless related within the 4th degree of consaguinity PAP's are not allowed to contact or pre-identify children for adoptions.





Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:

a. to ensure that consents have been properly obtained in accordance with Article 4;

	As a country of origin, the following are undertaken to ensure that consent has been properly obtained:

1. Counseling on the effects of giving up the child is provided to the parent/s before and after the birth of the child. Counseling is provided in a language and manner understandable to the biological parent/s on the implications  of relinquishing his parental authority over the child focusing on (a) psychological effects of giving up the child; (b) loss of parental rights over the child and not having any further contact with the child; (c) importance of providing relevant infomration on the child, their medical history and family background; (d) possibility that the child may be placed for adoption within the Philippines or in a foreign country; (e) the right to reconsider his or her decision to relinquish the child within 3 months from signing of the "Deed of Voluntary Commitment"; (f) the possibility that in the future, there may be communication with the child at their child's initiative.  Thus the biological parent/s should be given the option whether they are willing to communicate with the child in the future, leave or update their contact number/address where they can possibly be located shoud lthe child look for them in the future, Biological parents are encouraged to write a letter to the child expressing their feelings/reasons why they opted for adoption and encourage to give pictures or personal items that will serve as a link between them and the child. Such letters and photographs are filed in the child folder for future use;

2. No binding commitment to an adoption plan is permitted before the birth of the child;

3. A period of 3 months is allowed for the biological parent/s to reconsider any decision to relinquish his child for adoption before the decision becomes irrevocable.

4. The social worker of the Department or NGO Child Caring Agency(CCA) must explain the options available to the biological parents: 1) not to give up the child for adoption and avail of services and assistance provided by the DSWD or CCA available within the community; 2) avail of temporary child care arrangements like kinship care, foster care or residential care; or 3) relinquish the child for adoption.




	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	Counseling is provided in a language and manner understandable to the biological parent/s on the implications  of relinquishing his parental authority. The explantion process depends on the level of education and understanding of the biological parents. The Deed of Voluntary Commitment (DVC) is translated and explained thoroughly by the social worker into the vernacular and if necessary, to the local dialect for the surrendering party to fully understand the consequences of signing the DVC and that the act is a re-affirmation of their belief that this is the best interests of the child. 

	c. to verify the identity of the person giving consent.

	The biological parent or guardian is required to present any identification card issued by the government/employer as well as the Community Tax Certificate. Some CCA require the biological parent/guardian  the submission of the National Statistics Office (NSO) Security Paper Birth Certificate.


Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	
Only original documents of an adoptable Filipino child,  officially endorsed by the Department of Social Welfare and Development are accepted by the ICAB. National Statistics Office issued Birth or Foundling Certificates in Security Paper are the only documents acceptable to ICAB.  Legalization of documents are likewise required by the state departments of the reciving country.


Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:

a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	Some receiving countries sends queries on whether a Filipino child born in their jurisdiction can be placed by them in that country but when requested, refuse to disclose information on the details of the birth of the Filipino child and his or her identitiy notwithstanding the fact that the said country subscribes to Jus Sanguinis and not Jus Soli;

Some receiving countries despite notice by ICAB not to process adoptions, process adoptions of Filipino nationals in their jurisdictions notwithstanding the lack of relation between the child and the PAP's, the said countries do not require any legalization of the document hence adoptions are finalized with spurious documents;

Some Receiving Countries where the child is already in the country of residence of the relative or non-relative applicant does not report to the ICAB such presence of the child and the intention to place the child for adoption.


	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	In cases of surrendered children, some Receiving Countries do not require the official form/document (DVC) attesting to the relinquishment of parental authority and rights. Nor do they request the proper government authorities of the child to verfiy the authenticity of documents presented. 


Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	Some states immediately contact ICAB when an application for entry visa is made by their nationals for a Filipino child.  Upon receipt of request by ICAB to issue information on any applications for entry visas into their countries of Filipino children by their nationals immediately respond and cooperate.

	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	Abduction, sale or traffic in children in intercountry adoption can be corrected by the immediate refusal to grant entry/immigration visas for children without the requisite Hague documentation/duly authenticated documents if the basis for the issuance is an adoption and if the child has no relation whatsoever with the applicant.  This is specially true where the application for an entry visa is being made outside the country of origin.


Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:

a. What measures and / or procedures are in place in your State for considering this concern?

	The ICAB communicates with the Central Authority of the Receiving State where the child is situated and requests information on the following:

a) circumstances of how the child's existence was made known to the Central Authority including any information on who facilitated the transportation of the child to the said country;

b) available documents on the child;

c) procedure for repatriation.


	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	Department of Social Welfare and Development together with the ICAB.

	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	Adoptee - Where the adoptee has been in possession of the "adoptive parents" for a prolonged period of time the family may be granted a provisional foster care permit pending investigation into the facts leading to their physical possession of the child; The child is made subject of a case study report to determine his or her best interest and referred to a psychologist who will make a determination on the stability of the child; A thorough background check is made on the child to find relatives or birthparents and to determine the actual circumstances or validity of the termination of parental rights if any and the possibility or propriety of a reintegration of the child into the birth family;

Birthparents - Birthparents are subjected to a social case study report to determine the details of the separation of the child and to determine their parenting capacity;

Adoptive parents - They are provided with the proper procedure for adoption with the Philippines; If they have bonded with the child and the child has no birthparents or the birthparents have been found culpable for the sale of the child, consideration is given depending only on the best interest and welfare of the child.



General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	
None within the system. There are however many illegal adoptions of Filipino children made through non-hague countries.  No prosecutions to date as the best interest of the child dictated that the child stay with the family as no biological parents or relatives have come forward to claim the child and a determination was made that the "adoption" was made in good faith.

	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	
No suspension or restriction to date.  

	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	
Yes. A warning has been issued for a perceived lack of preparation of PAP's resulting in disruption.  The case is presently under investigation.

	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	
No, it is not allowed and the perpetrators are made criminally liable. 

	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	
All matching of chidlren for inter-country adoption is undertaken and carried out under the direct supervision of the ICAB.


B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	
Not allowed.

	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	
Yes Philippine laws allow foreigners to adopt Filipino children through the courts provided that they fall within the list of those qualified to adopt. They must be of legal age, in psossession of full civil capacity and legal rights, of good moral character, has not been convicted of any crime involving moral turpitude, emotionally and psychologically capable of caring for children, at least 16 years older than the adoptee and who is in a position to support and care for his/her children in keeping with the means of the family, his/her country has diplomatic relations with the Republic of the Philippines and that he/she has been living in the Philippines for at least three (3) continuous years prior to the filing of the application for adoption and maintains such residnece until the adoption decree is entered.  Further, he/she has been certified by his/her diplomatic or consular office  or any appropriate government agency that he/she has the legal capacity to adopt in his/her country and that his/her government allows the adoptee to enter his/her country as an adopted son/daughter.


State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	
PAPs who are Philippine nationals but are habitually resident of another state may adopt a Filipino child through RA 8552 or the Domestic Adoption Act of 1998. The residency requirement of three (3) continuous years which must be maintained until the adoption decree is entered. the residency requirement is waived under the following circumstances: 

             a) a former Filipino citizen who seeks to adopt a relative within the 4th degree of consanguinity or affinity; or

             b) one who seeks to adopt the legitimate son/daughter of her Filipino spouse; or

             c) one who is married to a Filipino citizen and seeks to  adopt jointly with his/her spouse a relative within the 4th degree of consanguinity or affinity of the Filipino spouse.

However, for such PAPs who are habitually resident of another State have to obtain or comply with the immigration requirement of the Receiving State to ensure that the adopted child is allowed entry and residency. 



Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	
NA


Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	
No. Adoptions are finalized in the receiving country after the submission of three post placement reports over a period of six months.  Upon satisfaction of the social worker that the adoption may proceed a consent to adoption is sent. 

	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	
NA


Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	
Yes. Ratification of the local judgement is processed by ICAB and necessary requirements for hague certification must be submitted or resubmitted if used in the local adoption process.


Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	
No

	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
State authorites involvement is limited to monitoring its licensed child caring agencies by checking finances and services.

	23. Can you provide examples of good and bad practices?

	
A good practice would be the direct training by Foreign Adoption Agencies of local child caring agencies in caring for children with special needs and management of child care facilities;

        A bad practice is one that was observed in another country of origin where the Foreign Adoption Agency operates a child caring institution and matches children with their own clients in the receiving country.



The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	
NA

	25. Do you have any other comments about the operation of the Convention?

	
The convention is a very important tool for the member states to ensure the protection of children and the prevention of massive traffiking of children for adoption. 


Surrogacy and intercountry adoption

	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?

	
NA
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