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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION: New Zealand
A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	Sections 25, 26 and 27 of the Adoption Act 1955 prohibit payment or advertising in consideration of an adoption or taking a child into a home for the purpose of an adoption without the prior approval of a statutory social worker or the Court having issued an Interim Order of Adoption.  Sanctions are a term of imprisonment not exceeding three months or a fine not exceeding $15,000.00

The Adoption (Intercountry) Act 1997 which implements the Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption in New Zealand law has similar criminal sanctions with respect to restrictions of payments and restriction upon advertising.

New Zealand is also a party to the United Nations Convention on the Rights of the Child, the United Nations Convention Against Trans-national Organised Crime and its Protocols and the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children.  

These Conventions and laws apply to accredited bodies, adoptive applicants and parents and govern adoption service social workers and lawyers in New Zealand.


	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	The primary means the New Zealand Central Authority has to prevent solicitation of children for adoption is to ensure that the Hague Convention requirements are adhered to when dealing with intercountry adoption cases.  This is done, for example, by ensuring that appropriate measures are taken to prevent improper gain. No contact with parents or guardians of children who might then be made available for adoption occurs.


Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:

a. to ensure that consents have been properly obtained in accordance with Article 4;

	Section 7 of the Adoption Act 1955 relates to consent taking under domestic legislation and would also relate to consent given for an overseas child for whom there is an adoption application lodged before the New Zealand Family Court. Within New Zealand the consent of the parent or legal guardian to an adoption must be given in a form prescribed by the Adoption Regulations 1959; that is, certified by a solicitor independent of the solicitor acting for the adoptive applicants.  

Under the Adoption (Intercountry) Act 1997 consent in intercountry adoptions must comply with Article 4 of the Convention.

An Article 17 certificate from the overseas Central Authority provides an assurance that consent and subsidiarity principles have been considered.  


	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	The solicitor taking the consent must also confirm on oath or affirmation that the consenting parent or legal guardian has understood the implication of the consent in respect to their parental rights.  

	c. to verify the identity of the person giving consent.

	
A birth certificate identifying the parental relationship with the child would be required from the consenting parent.



Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	

Documentation must be forwarded directly to the NZCA from the overseas Central Authorities or through duly accredited bodies.  Documents are scrutinised for any inconsistencies and original legalised copies must follow.

Documents are forwarded and received by international registered couriers requiring signature upon delivery.




Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:

a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	
In the event irregularities are detected in the adoption process, the NZCA liaises directly with the overseas Central Authority.  In a recent case, following media exposure of allegations of trafficking, direct communication with the Central Authority concerned was initiated.  The same approach would be adopted in any future cases in the event such concerns were raised.

The NZCA only works with agencies that are accredited in New Zealand and the overseas country.



	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	
In the event irregularities are detected in the adoption process, the NZCA liaises directly with the relevant overseas Central Authority.

The NZCA's experience in general is that it is able to establish open and effective communication with Central Authorities with whom it makes contact.




Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	A recent case of a child being trafficked into New Zealand following an adoption in a non-contracting State to the Hague Convention involved the NZCA advising the overseas authorities of the matter, seeking clarifying information and ascertaining the overseas authorities' views as to a way forward.  As a result the NZCA initiated a care and protection investigation, involving the Police and had the child placed under the guardianship of the Family Court.  The NZCA is considering whether to apply to have the adoption order discharged on the grounds that it was obtained by mistake as to a material fact or in consequence of a material misrepresentation.

The NZCA has worked effectively with overseas Central Authorities and accredited agencies to obtain retrospective compliance with the Hague Convention when domestic adoptions are effected in a contracting state without reference to the safeguards within Articles 4, 15, 16 and 17 of  the Hague Convention.



	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	
The New Zealand Immigration Authorities require a letter of support from the NZCA before it will respond when it receives an application for a temporary entry visa for a child to enter New Zealand for the purpose of an adoption or following an adoption in a Hague Convention contracting State.  
This serves to provide an assurance that the NZCA has had involvement in the assessment of the adoptive applicants and communicated with the overseas authorities about the adoptability of the child.  This also ensures that the NZCA has received information about the child, which will be retained for the child's later information and to prevent the possibility of the irregular movement of children into New Zealand.




Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:

a. What measures and / or procedures are in place in your State for considering this concern?

	
The State statutory care and protection service, Child, Youth and Family (CYF) of the Ministry of Social Development would take initiatives through statutory interventions in accordance with domestic legislation and relevant Convention obligations.



	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	Child, Youth and Family and the New Zealand Police have primary responsibility to respond.  Both agencies would also be likely to liaise with the New Zealand Immigration Service during any investigation into possible abduction, sale or trafficking through adoption.

An application may be made to the New Zealand Family Court to secure the child’s status if it were needed.   



	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	
State organisations would be available to provide services to all parties to an adoption in relation to access to records working within relevant legislative frameworks.
Counselling and mediation can be sought through the New Zealand Family Court and the Central Authority under the Hague Abduction Convention (this Central Authority is located within the Ministry of Justice).
  



General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	

One previously mentioned case involving a third party adopting a child for the purpose of making it available to adoptive applicants who had previously been declined an adoption application in New Zealand for the same child.  

Some years ago a baby was bought into New Zealand from Asia for the purpose of another foreign woman falsifying a birth in New Zealand in order to return to her own country with the child.  The baby purchaser returned to her country of origin and the trafficker received a prison sentence.  The child whose origins and identity were never ascertained was adopted in New Zealand after the State had taken action to secure the child's custody.

International surrogacy is an issue that is involving adoption in New Zealand to establish a legal relationship between the child and the commissioning parents.  This is a new and developing area which lacks the safeguards that the Intercountry Adoption Convention provides for parties to an intercountry adoption.

 


	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	
No

	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	
No



	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	

In New Zealand a ‘private’ adoption is considered to mean locating ones own child for an adoption without any interaction with a State actor.

An ‘independent’ adoption is considered in New Zealand to mean concluding an adoption overseas without the use of an Accredited Agency/Body where adoptive applicants negotiate directly with authorities who have the legal guardianship of the child.

It is not illegal within domestic adoption law for people in New Zealand to locate privately a child to adopt and make arrangements directly with birthparents. However, it is illegal to have a child in the adoptive home for the purpose of an adoption without the prior approval of a statutory adoption social worker or a Court Order.  

If an overseas country did not ask for a home study assessment from New Zealand for a New Zealand citizen who had lodged an adoption application in that country, it is possible for a child adopted in that country by that New Zealander to enter New Zealand and gain New Zealand citizenship without there being any exchange of information about the adoptive applicants or the child.  This is provided the overseas adoption legislation is compatible with the criteria of section 17 of the New Zealand Adoption Act 1955.  This provision in domestic adoption legislation relates to an overseas adoption.

A home study assessment report would not be provided for an adoptive applicant seeking to adopt privately internationally, only when there is an agreed adoption relationship with that country and when a home study could be sent directly to the overseas authorities in order for a professional match to be proposed.



	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	

In cases where the proposal is made through a Central Authority of a contracting State to the Hague Convention the match proposal comes directly to the NZCA for its consideration or it is directed to the NZCA through agencies that are accredited in both the sending country and New Zealand.

New Zealand does not have any intercountry adoption programmes with non-contracting States to the Hague Convention and would only facilitate an intercountry adoption outside a contracting State if it was a relative adoption proposal where a child was determined to be in need of family reunification.  In such cases a child study about the circumstances of the child would be requested from the overseas authorities and received by the NZCA.  Consideration would then be given to whether an adoption is in the best interests of the child and a social worker would then report to the New Zealand Family Court and make a recommendation as to the granting of an adoption order.



B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	

It would be expected that foreign prospective adoptive applicants living in New Zealand would be required to hold a permanent resident immigration status and any intercountry adoption would only be supported if the adopted child would also become entitled to that same immigration status.
For the NZCA to make a recommendation to the New Zealand Immigration authorities that an adopted child should be allowed to enter New Zealand and be granted the same immigration status as the adopters, the NZCA would have to have been able to confirm the suitability of the applicants in relation to Article 15.  
The foreign adoptive applicants would be required to attend the mandatory education and preparation seminars for adoptive applicants and be assessed in the same manner as all other adoptive applicants are assessed.  Police checks from their country of origin and other countries they may have lived in would also be required as well as New Zealand Police checks.
Confirmation that following an adoption the adopted child would be entitled to the citizenship of the country of the adoptive applicants in the event that the adoptive applicants considered returning to that country would be considered a requirement to reassure the authorities in the child's country of origin considering the adoption application.



	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	

Foreigners living in New Zealand with a permanent residence immigration status are entitled to make an application to adopt locally.  They would be required to provide Police checks from their country of origin and other countries they may have resided in.  They must comply with the statutory requirements of all domestic adoptive applicants.



State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	
     


Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	
If the country of origin is a Hague Convention contracting State and a person living in New Zealand originiating from that country wishes to adopt from that State, the Hague Convention process must be complied with, - even if the child to be adopted is a relative of the applicants.
If the State of origin is not a contracting State then all efforts are made to enable a Convention compliant process to be concluded.

A child subject of a relative adoption intercountry proposal has to be provided with the same safeguards as any other adoption proposal.
Information sought from the overseas authorities would have to indicate that there was a welfare requirement for the child, which warranted the child being in need of an intercountry adoption, and it must be determined by both responsible authorities that it is in the child's best interests to be adopted by the applicants. 



Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	

Delays are experienced in receiving the Article 23 certificate from some Central Authorities.  The consequences of such a delay include: the issue of New Zealand citizenship takes a long time; the temporary visa the child enters New Zealand on needs repeated renewal; the child may not be allowed to enter another country if it needs to travel with its parents out of New Zealand for any reason to a country that is not visa free for the child on its original passport.  In addition, there remains no certainty for the adoptive family who are naturally anxious to have an adoption finalised.



	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	

If a certificate is not delivered the NZCA has offered to draft the Article 23 and forward it to the Central Authority that should be finalising the intercountry adoption for signature.  
When a country advises it does not generate Article 23 certificates the confirmation from the Central Authority that it does not do so has been considered sufficient for the Citizenship Division of the Department of Internal Affairs to grant citizenship to the adopted child. 
 The NZCA will also offer that the intercountry adoption could be finalised in the New Zealand court and that the NZCA creates an Article 23 certificate to confirm compliance with the Hague Convention for the New Zealand Family Court. 




Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	
If the State of origin is not a contracting State to the Hague Convention in order to recognise an adoption decree from that State the legislation of that State must meet criteria identified in New Zealand's adoption legislation.  

If the State of origin is a contracting State to the Hague Convention an Article 23 certificate of compliance is required or confirmation from that particular Central Authority that it does not draft Article 23 certificates.




Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	
     

	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
     

	23. Can you provide examples of good and bad practices?

	
     


The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	

There can be instances when an adoption application has been lodged directly in the New Zealand Family Court relating to an identified child in another contracting State to the Hague Convention.  In some circumstances there can be delays and difficulties in obtaining information about the child in accordance with the Hague Convention.
In these instances the court tends to refer to domestic adoption legislation to finalise an adoption.

As previously mentioned, late provision of Article 23 certificates is also an issue that effects the operation of the Hague Convention.



	25. Do you have any other comments about the operation of the Convention?

	

The Hague Convention is only as effective as the competence and capability of the Central Authorities.  This includes the infrastructure they have to support them in order to make decisions around subsidiarity and their ability to adequately report on the child, its circumstances and need for an intercountry adoption.
Effective communication between Central Authorities is essential.

It is also extremely helpful to be able to contact the Hague Conference Permanent Bureau for guidance on complex and difficult questions relating to the practical implementation of the Hague Convention.




Surrogacy and intercountry adoption
	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?

	
New Zealand has experienced issues with the potential applicability of the Hague Convention to cases of international surrogacy.  This is largely due to the fact that under New Zealand law, the legal parents of a child born as a result of a surrogacy arrangement are the surrogate mother and her partner (if any).

Unless adopted by the commissioning parents, a child born in such circumstances will not be eligible for New Zealand citizenship by descent and the commissioning parents are not the legal parents of the child.

In addition, where an adoption is proposed, the potential applicability of the Hague Convention has resulted in difficulties for commissioning parents who want to bring a child back to New Zealand prior to an adoption order being made (or without the approval of both relevant Central Authorities to an intercountry adoption under the Convention).

The NZCA also notes that different Central Authorities have differing views on the need for compliance with the Hague Convention for children born in its country by way of a surrogacy arrangement. 

It is difficult to apply the Hague Convention to international surrogacy cases as the Convention was not drafted with such situations in mind.  However the potential issues within international surrogacy arrangements are paralleled with intercountry adoption and include the potential for exploitation of women, the commercial nature of the arrangements, identity issues for the child, the possibility of improper movement of children and potential statelessness issues for a child born through an international surrogacy arrangement. 
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