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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION: ITALY
A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	
Penal Code:

Art. 601.

Trafficking in persons.

Anyone who is involved in the trafficking of persons under the circumstances described in Article 600, for the purpose of committing the offences envisaged in paragraph 1 of that article, by means of deception, of violence, of threat, of the abuse of authority or of a position of physical or psychological vulnerability or of a state of need, or giving or promising money or any other benefit to achieve the consent of a person having control over another person, to enter or stay or leave the country or to seek establishment in the country, shall be punishable by imprisonment of between eight and twenty years. 

The sentence is increased by one third to one half if the facts envisaged in this article are committed against minors under the age of eighteen or if they are sought for the purpose of prostitution or for the removal or organs. 
[Art. 600. 

Reduction to or maintaining in conditions of slavery or servitude.

Anyone who reduces or maintains a person in a continued state of subjection, obligating them to provide labor or sexual services, or forcing them to beg or any other service which may be construed as exploitation, shall be punishable by imprisonment of between eight and twenty years. 

The reduction to or maintaining in a state of subjection occurs when this conduct is put in place through acts of violence, of threat, of deception, of abuse of authority or of a position of physical or physiological vulnerability, or of a state of need or by giving or promising money or any other benefit, to achieve the consent of a person having control over another person. 

The sentence is increased by one third to one half if the facts envisaged in paragraph 1 are committed against minors under the age of eighteen or if they are sought for the purpose of prostitution or for the removal of organs.]

Art. 604.

Offences committed abroad.

The provisions contained in this section, as well as those envisaged in articles 609-bis, 609-ter, 609-quarter and 609-quinquies, shall be enforced when the offences are committed abroad by an Italian citizen, against an Italian citizen, or by a foreigner in complicity with an Italian citizen. In the latter case, the foreigner is punishable when the offence carries a sentence of imprisonment of a minimum of five years, and when requested by the Minister of Justice.
Law 184 of 4 May 1983 as amended by Law 476 of 31 December 1998, and by Law 149 of 28 March 2001 (the law which also regulates the international adoption of children). 

Art. 72. 

Anyone who, in violation of the provisions set forth in this law, brings a foreign child into Italy for definitive placement with Italian citizens in exchange for money or any other benefit, shall be punishable by imprisonment of between one and three years. 

The sentence envisaged in paragraph 1 shall also apply to those who receive foreign children for permanent illegal placement by giving or promising money or any other benefit to a third party. Conviction shall result in their being declared ineligible for providing foster care or pre-adoptive placements, and ineligible for guardianship.  

Art. 72-bis.

1. Anyone who, on behalf of a third party, carries out any activity involving the adoption of foreign children without having previously obtained accreditation in accordance with Article 39, paragraph 1, letter c, shall be punishable by imprisonment of up to one year, or by a fine of between one and ten million lire. 

2. The legal representatives and directors of associations or agencies handling the cases under paragraph 1, shall be punishable by imprisonment of between six months and three years or by a fine of between two and six million lire. 

3. Without prejudice to the cases referred to in paragraph 4 of Article 36, any persons who, in order to adopt a foreign minor, avail themselves of the services of associations, organizations, bodies or persons that are not authorized in the forms laid down by the law shall be punishable as established in paragraph 1, reduced by one third (79).  




	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	///


Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:
a. to ensure that consents have been properly obtained in accordance with Article 4;

	In principle, the Italian Central Authority rely on and accept the result of the investigations and decisions of the State of origin. This is the general rule with THC Countries. 

Regarding adoptions from non THC Countries:

before the adoption is decided, accredited/authorized bodies investigate cases of abandonment. 

Once the adoption is decided, the Italian law charges the Italian Central Authority and the competent Juvenile Courts with performing a deep check on the dossiers.

The verification is focused on the conformity of documentation to the regulation in force in the country of origin; regularity of completeness and internal consistency of the documentation; legalizations; regularity, completeness and consistency of certifications issued by the State of origin’s Central Authority or similar authority. 


	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	             For THC countries: 

The completeness and consistency of certifications issued by the foreign Central Authority are verified;
For non-THC countries: accredited/authorized bodies can carry out independent investigations in addition to the above verification.


	c. to verify the identity of the person giving consent.

	For THC countries: 

The completeness and consistency of certifications issued by the foreign Central Authority are verified;

For non-THC countries: accredited/authorized bodies can carry out independent investigations in addition to the above verification.



Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	
See items 3a and 3b.


Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:
a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	///

	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	///


Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	///

	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	///


Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:
a. What measures and / or procedures are in place in your State for considering this concern?

	One must distinguish between the cases reported before a minor is transferred to Italy and cases reported after the minor has entered Italy. 

In the former case, the adoption procedure is suspended and the accredited/authorized body is required to clarify the situation.

In the latter case, the situation is more difficult and sensitive. The adoptive parents and the accredited/authorized body handling the adoption must be notified, as well as other accredited/authorized bodies operating in the country or in the specific region in which the suspicious case occurs. Italian law does not envisage the repeal or invalidation of a full adoption. 

Any concrete solutions must be adopted by the Juvenile Court in conjunction with the Central Authority, on the basis of assessments made by the competent specialized services, and bearing in mind the best interests of the child. 


	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	          Before the transfer of the minor to Italy: the Central Authority through the accredited/authorised body and with the help of the Italian Embassy.
After the transfer of the minor to Italy: the Central Authority and the Juvenile Court.


	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	          Assistance to adoptive parents and adoptees.

N.B. Italian law does not explicitly regulate this matter.  The above responses 8a and 8b were drawn up by inferring the solutions from the general legislation regulating the activity of the Central Authority and other bodies that handle the different phases of the adoption process and the guardianship and protection of minors. 



General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	
The Italian Central Authority is aware of the sensitivity of the procedures and practices adopted in some countries. In any case, there have been no confirmed cases involving Italian couples. Among the cases reported by an independent research regarding Vietnamese minors belonging to an ethnic minority, only some of the names submitted correspond to minors who actually entered Italy.  The actions taken by the Italian authorities are those envisaged in item 8a above. 

	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	
No

	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	
One body’s accreditation was repealed for reasons involving the operating procedures followed, including concerns in this particular matter.

	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	
Since the establishment and operation of the Central Authority under The Hague Convention of 1993, Italian law only allows accredited/authorized bodies to handle adoptions and forbids independent adoptions.

	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	
We verify that the matching is handled by the competent public authorities, in accordance with the legislation in force in the Country of origin.


B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	
Foreign nationals habitually residing in Italy must follow the legislation in force in Italy for adoptions in their country of origin, as well.  Hence, if a foreign national residing in Italy adopts a child in his/her country of origin, the adopted minor may enter Italy only if the foreign national repeats the entire procedure for international adoptions in Italy (application for international adoption eligibility decree, verifications carried out by a competent Italian public service, assignment of the case to an Italian body authorized to operate in his/her country of origin). If no Italian body is authorized to operate in that specified country, the Italian Central Authority shall select one of the accredited/authorized bodies that operate in the relevant geographical area. This body shall verify that all procedures have been followed correctly and, if necessary, it may assist the applicants in completing the process.  Ultimately, this body shall submit the complete case file to the Italian Central Authority as, at that point, it is in compliance with Italian law on international adoptions.

	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	
All couples of any nationality residing in Italy may submit an application for a national adoption. The same requirements apply to all applicants.


State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	
     


Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	
For the first question, see answer given in item 14.

        For the second question, on intra-family adoptions: according to Italian law, adoption is not permitted within the family (with some very strict exceptions),  because the involvement of relatives excludes (and prevents) abandonment, which is usually one of the legal conditions for adoption.  intra-family adoptions are not part of the legal category of “international adoptions”, which postulate abandonment. Usually, intra-family adoptions are based only on the consent of parent(s) or guardian relative(s). These adoptions are therefore recognized in Italy by the juvenile courts by enforcing the ordinary provisions of private international law.  Juvenile Courts and the Central Authority typically cooperate for the purpose of verifying the propriety of the procedures followed in the Country of origin.  



Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	
In some cases, the certificate may be issued with some delay or even it is non released. We have also noticed that in some cases the procedures were completed before and without our consent according Art.17.

	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	
Until the certificate of conformity is issued, the Italian Central Authority does not authorize the adopted minor to enter Italy, and the family must, therefore, remain in the country of origin longer than necessary. The minor is permitted to enter Italy before the certificate of conformity is issued only in some highly exceptional cases, due to administrative-political reasons in the countries of origin for which a solution is not envisaged within a reasonable period of time. 


Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	
The Juvenile Court that entertains jurisdiction in the district of residence of the adoptive parents orders the entry of the foreign adoption decree in the Italian register of civil status.


Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	
See Questionnaire on Accreditation.

	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
See Questionnaire on Accreditation.

	23. Can you provide examples of good and bad practices?

	
See Questionnaire on Accreditation.


The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	
///

	25. Do you have any other comments about the operation of the Convention?

	
///


Surrogacy and intercountry adoption
	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?

	
No
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