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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION: 
Denmark, Department of Family Affairs

A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	
In the Danish Act on Adoption (LBK 905 of 28/09-2009) section 15, it is clearly stated that adoption is not possible if anyone obliged to give his or her consent to the adoption, has received or given payment or any other type of reward or salary. Furthermore section 34, states that if anyone involved in the mediation of an adoption, provides payment in order to obtain the necessary consent(s) he or she will be fined or sentenced for up to four months imprisonment.
According to the Danish Executive order on Approval of Adopteres an applicant approved as an adopter and applying to get an adoption of a child from another country arranged must be registered with an approved adoption agency, cf section 31. However the Department of Family Affairs may permit the applicant to not be registered with an adoption agency if the applicant has special prior knowledge of the child or the child's relatives, or if any other special circumstances are involved, cf. section 32. An applicant who seeks such a permission from the Department of Family Affaris shall prove:
1) that the applicant's connection with the child or its relatives has been lawfully established in accordance with the rules in this country and the rules in the child's home country, and

2) that it must be assumed that the adoption can be made in a lawfully and ethically acceptable manner, and

3) that the foreign adoption authority or agency is not cooperating or discussing cooperation with an adoption agency approved in Denmark. 

The applicant shall furthermore procure a statement from the foreign adoption authority or agency, to the effect that the authority or agency will forward the information requested by the Danish authorities directly to these authorities.
 


	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	
In the Danish Act on Adoption, section 31, it is stipulated that all aspects of adoption mediation can merely be handled by the Danish central authority, local authorities which refer to the Danish central authority and   organizations which are accredited by the Danish central authority. This ensures that the parties involved and responsible for the adoption process has the necessary ethical standard and professional knowhow to ensure the observance of the convention and to ensure the safeguarding of the children in question.   



Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:
a. to ensure that consents have been properly obtained in accordance with Article 4;

	
One of condition we set up before granting an accredited body permission to mediate children from any given country of origin, is that the procedures taken to insure the required consents is highlighted in great detail. Furthermore we continuously carry out spot-test studies of random adoption cases, to ensure that all steps of the adoption procedure is in compliance with the Danish legislation and the Hague Convention.  


	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	
Both in relation to international non-relative adoptions carried out through an accredited body and in  relation to international relative or stepchild adoption the Danish central authority and accredited bodies make a point of accentuating the effects of an adoption to the parties involved. 


	c. to verify the identity of the person giving consent.

	
In relation to international non-relative adoptions carried out through an accredited body, the body involved has an obligation to ensure the participation and consents of the child´s parents of origin and/or legal guardians, this includes focusing on the genuineness of the legal relation bewteen the child and the persons consenting to the adoption. In relation to international relative or stepchild adoption the Danish central authority seek confirmation of the legal connection between the child and its' parents of origin and/or legal guardian, by requestion our Danish embassies or consulate representatives in the relevant country to induse a verification. In cases where the adoption is an intercountry adoption the Danish Central Authority will ask the central authority in the country of origin to assist in the verification. 



Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	

When ensuring the integrity of the documents we look for a reliable chain of authentication alternatively issued Apostilles and/or we request our Danish embassies or consulate representatives in the relevant country to induse a verification of the documents in question. Alternatively in some cases we contact the central authority in the country of origin to assist in the verification of the relevant documents. 



Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:
a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	
no, not as we recalllect


	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	
no, not as we recallect



Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	
We have a close nordic cooperation where information is exchanged both formally and more unformally. In 2008 Sweden and Denmark went to Vietnam and had joint meetings with the authorities in Vietnam.




	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	
Prevent independent adoptions, where the prospective adoptive prents are approved as aligible and suited to adopt by their Central Authority or accredited body and there after travel independently to a country of origin to find a child to adopt (without the assistance of a Central Authority or accredited body) as decribed in Guide to Good Pratice Chapter 8.6.6



Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:
a. What measures and / or procedures are in place in your State for considering this concern?

	
In case of any suspicion of faul play we always obtain the case records and all available information from the accredited body involved. Often we will then contact other central authorities to find if they have any knowledge or  experiences in relation to the situation. Furthermore in most cases we will request our Danish embassies or consulate representatives in the relevant country to investigate the situation in the country of origin. In cases where the adoption is an intercountry adoption the Danish Central Authority will ask the central authority in the country of origin to assist in the verification. 
 


	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	
In Denmark it would be the central authority, Department of Family Affairs, which would be responsible for considering and investigating such a concern. The National Board of Adoption also supervises the Danish accredited bodies activities aborad.




	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	
It will be posible to get acces to records and counselling from the Danish Post Adoption Services.



General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	

No




	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	

Yes, in 2007 intercountry adoption was suspended from India in some monthe due to allegations about abduction and sale of children.

 


	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	

Yes. In conection with the two Danish accredited bodies cooperation in Vietnam, the cooperation is present restricted so the accredited.




	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	

Private adoptions, defined as adoptions where the adopters have not seeked and obtained an official approval from the state administration to carry out an adoption, is under no circumstances allowed in Denmark. 
Independent adoptions, defined as adoptions where the adopters have been officially approved as PAP, and instead of enrolling in an accredited body, they seek permission to carry out an adoption without the assistance of an accredited body. It is most uncommen that the Danish central authority grants the paps permission to carry out such an independent adoption, but it happens perhaps ones or twice every other year. If permission to carry out an independent adoption is given, the Danish central authority and the state administration will play an active part in the adoption procedure taking the place of the accredited body. The adoptees will not be allowed to carry out such an adoption single-handedly.


	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	

If the process of matching is conducted in the state of origin - which is the most frequently - the elucidation of this part of the adoption procedure is of crucial importance and therefore also in focus when granting an accredited body permission to mediate children from the country in question. Furthermore we continuously carry out spot-test studies of random adoption cases, to ensure that all steps of the adoption procedure is in compliance with the Danish legislation and the Hague Convention, this includes the process of matching. 

If the process of matching is conduted in Denmark, which is not the principal rule, the accredited body makes a matching proposition which is then approved by the Joint Counsel in the regional state administration. The Joint Council consists of three members; a social worker, a lawyer and a physician.



B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	

If non-Danish nationals are domiciled in Denmark (which means they have established a home in Denmark with the intention of remaining in Denmark on a not temporary basis) they are able to apply for approval as pap as if they were Danish citizens living in Denmark. No special rules apply to such persons. However if the state administration finds the matter of the applicants' domicile to be uncertain, the Danish central authority will on request consider and make a ruling concerning the applicants' domicile. If a Danish national is domiciled outside Denmark, this person must seek approval and adopt according to the laws in the country of his/her domicile.



	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	

We refer to our answer to question no 14. The rules regarding approval for adoption are the same. Ones a person or a couple is approved as pap, they can decide to either enrole in an accredited body (for international adoption) or in the Danish National Board of Adoption (for national adoption). 



State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	

Denmark does not mediate Danish children for international adoption. However it will be posible to release a child in Denmark to a relative adoption if the relatives lives in an other country and the adoption institute in that country is in complance with Danish legislation and the Hague Convention. The adoption must of cource also be in the child's best interest.



Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	

According to Danish laws and regulations it makes no difference if the paps and the child is the same natioanlity. The same rules apply. 

In relation to relative/family adoption a different set of rules are imposed. This means that paps are not obliged to seek assistance from an accredited body (with the exception of application regarding Filipino children) and the Danish approval procedure differs from that of the non-relative adoptions, eg applicants for relativ adoption is not required to attend a pre-adoption counselling course, which is a requirement for non-relative adoptions.  However several conditions must be fulfilled in order to carry out a relative/family adoption.
Most importently the adoption must be in the child's best interest. 



Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	

Unfortunately it is still not very commen that the states of origin issues the certificate of conformity in accordance with Article 23. We do stress the importance of the certificate of conformity to our accredited bodies, in order for them to bring this to the attention of the parties involved in the adoption procedure in the states of origin.
 


	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	

If a certificate in accordance with Article 23 is incomplete it is ineffective unless the defects are only minor. 
If a certificate of conformity is not issued simultaneously with the final adoption order/decree by the state which completes the adoption, it is to our understanding not possible to compensate for a missing certificate of conformity by issuing one in the receiving state or a third state, as it can only be issued by the state which finalizes the adoption. 
The lack of a certificate of conformity deteriorates the legal status of both the adoptee and the adopters. 
If Denmark as a third contracting state is requested to recognize an inter-country adoption carried out between two other contracting states without the issuing of a certificate of conformity, we can only recognize the adoption according to rules of international private law and only after an examination of the effects of the adoption and a verification of the procedures and documents from the countries in question. 



Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	

Yes, if the effects of the adoption according to the final adoption order/decree in the state of origin is compatible with Danish principles on adoption and is not in any other way incompatible with Danish legislation and practice, the State Administration will issue a brief formal confirmation that the foreign adoption is recognized according to the Danish Adoption Act. At the same time the State Adminstration will inform other relevant Danish Authorities of the adoption. 
If the effects of the adoption in the state of origin is incompatible with Danish principles on adoption or the adoption order/decree for other reasons is not in conformity with Danish legislation or practice, the State Administration will issue a Danish adoption order. 

The Danish central authority is continously focusing on the regulation of and the possibilities for widening the number of states of origin which decrees can be recognized immediately.



Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	

Denmark is not a State of origin.


	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
     
Denmark is not a State of origin.


	23. Can you provide examples of good and bad practices?

	

Denmark is not a State of origin.



The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	

We experience that often the certificate of conformity according to Article 23 is not issued. In relation to cases regarding inter-country relative/family adoption we experience a reluctance towards communicating in English in some States of origin, this complicates and prolongs the procedure. In other States it is not even posible to get the Central Authority to answer questions in a inter.country relative/family adoption.
  


	25. Do you have any other comments about the operation of the Convention?

	

We do experience difficulties and unreliability when cooperating with other convention States in relation to cases of international relative/intra family adoption.
We also experience that there is different opinion in contracting states in cases where a woman gives birth to a child and wishes the child adopted in the country of birth even thoug the woman herself does not has habituel residence in the country of birth.



Surrogacy and intercountry adoption
	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?

	

We do very much agree with the raised concerns in the Deputy Secretary Generals letter of 9 Febuary 2010 about International Surrogacy Arrangements.
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