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I. INTRODUCTION 
 
At the Special Commission concerning the Hague Convention of 25 October 1980 on the Civil 
Aspects of International Child Abduction which was held at The Hague from 27 September to 
1 October 2002 the following recommendation was adopted: 
 

“The Permanent Bureau should continue to gather information on the practice of the 
enforcement of return orders in different Contracting States. The Permanent Bureau 
should prepare a report on this subject with a view to the development of a Guide to 
Good Practice.” 

 
As a first step, the Permanent Bureau has undertaken comparative research on the internal 
law and practice with regard to enforcement in the States Parties to the Hague Convention of 
25 October 1980 on the Civil Aspects of International Child Abduction. This was done by way of 
a questionnaire to which 45 jurisdictions responded.1 These responses have been summarised 
in Preliminary Document No 6.2

 
At the same time, at the request of the Permanent Bureau and sponsored by the International 
Centre for Missing and Exploited Children, Professor Nigel Lowe of Cardiff University has 
undertaken empirical research on the practice of enforcement of Hague Convention orders 
(including contact orders) in a number of Contracting States. The research focused on 
identifying existing problems as well as areas of good practice in the context of enforcement. 
Professor Lowe and the Cardiff team have also prepared a report on the empirical research.3  
 
Jointly, the two research projects have identified certain structural problems as well as existing 
good practice with regard to the enforcement of Hague return orders. Although both research 
projects addressed contact as well as return orders, most of the responses to the questionnaire 
issued by the Permanent Bureau focused on return. Nevertheless, a number of good practices 
identified as well as a number of the principles proposed in this paper equally apply to the 
enforcement of contact orders. This – as well as any differences - will be addressed below 
under 8. 
 
A number of respondents to the questionnaire issued by the Permanent Bureau underlined how 
much they would welcome a Guide to Good Practice on enforcement. Consequently, in this 
document, guiding principles are proposed to the Fifth Meeting of the Special Commission to 
study the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of 
International Child Abduction of 2006 which could form the basis for a Guide to Good Practice 
on the enforcement of return and contact orders. They draw on the comparative law research 
which has been carried out by the Permanent Bureau, on the empirical research carried out by 
Professor Lowe and the Cardiff Team and on the national reports from 14 States concerning 
the enforcement of return and contact orders which were contained in the Spring 2004 issue4 
of The Judges’ Newsletter. Furthermore, Conclusions and Recommendations adopted by

                                                           
1 Argentina, Austria, Bahamas, Belarus, Bulgaria, Canada (Federal Central Authority, Alberta, Manitoba, Quebec, 
Saskatchewan), Chile, China (Hong Kong SAR, Macao SAR), Cyprus, Czech Republic, Denmark, Finland, France, 
Georgia, Germany, Greece, Italy, Latvia, Lithuania, Luxembourg, Malta, Mexico, Monaco, the Netherlands, New 
Zealand, Norway, Panama, Romania, Slovakia, South Africa, Spain, Sweden, Switzerland, Turkey, United Kingdom 
(England & Wales, Isle of Man, Montserrat, Northern Ireland, Scotland), United States of America. The responses are 
available at < www.hcch.net > -> Child Abduction Section -> Responses to the 2004 Questionnaire. 
2 Available at < www.hcch.net > -> Child Abduction Section -> Special Commission related documents. 
3 See Info. Doc. No 1 of October 2006, “Enforcement of Orders Made Under the 1980 Convention – An Empirical 
Study”, drawn up by N. Lowe, S. Patterson and K. Horosova. 
4 Available at < www.hcch.net > -> Child Abduction Section. 

 

http://www.hcch.net/
http://www.hcch.net/
http://www.hcch.net/
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previous meetings of the Special Commission to review the operation of the Hague Convention 
of 25 October 1980 on the Civil Aspects of International Child Abduction5 and judicial 
seminars6 were taken into account. 
 
The Special Commission is invited to recommend that the Permanent Bureau draw up a draft 
Guide to Good Practice on Enforcement Issues which takes into account the discussions on the 
proposed principles during the Fifth Meeting of the Special Commission and any comments 
received by the Permanent Bureau following the meeting. The draft shall subsequently be 
completed  with the assistance of a group of experts from Contracting States. 
 
Before turning to the proposed principles, however, it is suggested to have a closer look at the 
problems identified by the two research projects. 
 
 
II. OVERVIEW OF THE FACTORS ENCOUNTERED WHICH MAY DELAY ENFORCEMENT 
 
The return order 
 
• The court order does not specify how the child’s handover or return is to be effected nor 

within what timeframe. 
• The order does not specify (coercive) measures to be taken in case of non-compliance. 
 
Processing of requests by Central and other authorities 
 
• Enforcement is delayed by the lack of response of authorities to a request for 

enforcement or other unexplained delays of authorities in taking certain necessary steps. 
 
Appeals 
 
• The order may either only be enforced if it is no longer subject to ordinary challenge, or a 

stay of enforcement has been granted pending a decision on the legal challenge. 
• Several levels of legal challenge are available and have a suspensive effect on 

enforcement. 
• Enforcement is delayed because the appellate court(s) take a long time to decide. 
• The appeal system / legal system might be used by the abducting parent to delay 

enforcement, e.g. by a relocation within the State which leads to a change of venue for 
the proceedings. 

 
Coercive measures – their content and conditions for their application 
 
• In some legal systems there is a lack of appropriate coercive measures. 
• In some legal systems a specific court order is required for each enforcement attempt. 
• In some legal systems the return order and / or the decision ordering specific coercive 

measures have to be served upon the abducting parent before enforcement may take 
place. 

• In some legal systems various different authorisations, decisions and approvals are 
required before enforcement can take place. 

                                                           
5 See “Report of the third Special Commission meeting to review the operation of the Hague Convention on the Civil 
Aspects of International Child Abduction (17 – 21 March 1997)”, paragraph 53; “Conclusions and Recommendations of 
the Fourth Meeting of the Special Commission to Review the Operation of the Hague Convention of 25 October 1980 
on the Civil Aspects of International Child Abduction (22 – 28 March 2001)”, Conclusions 3.9 – 3.11, all available at 
< www.hcch.net > -> Child Abduction Section -> Special Commission related documents. 
6 See in particular the Conclusions of the Judges’ Seminar on the 1980 Hague Convention on the Civil Aspects of 
International Child Abduction, Noordwijk, 19 – 22 October 2003 which was dedicated to enforcement issues: 
Conclusions No 1.c), 4. – 8., available at < www.hcch.net > -> Child Abduction Section -> Judicial Seminars on the 
International Protection of Children. The conclusions and recommendations adopted at some other judicial seminars 
and conferences to a limited extent also touch upon enforcement (De Ruwenberg 2001, Malta 2004, Malta 2006, 
The Hague 2006 (for participants from the Southern and Eastern African Region), all available ibid.). 

 

http://www.hcch.net/
http://www.hcch.net/
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• In some legal systems, these authorisations, decisions and approvals, and / or the 
decisions ordering specific coercive measures, are subject to legal challenges 
independent of the order on the merits, and such legal challenge suspends enforcement. 

 
The child 
 
• The child objects to being returned despite return having been ordered and refuses to 

travel / co-operate. 
 
The abducting parent 
 
• The abducting parent takes the child into hiding, either pending return proceedings or 

after return has been ordered. 
• The abducting parent removes the child to another country, either pending return 

proceedings or after return has been ordered. 
• The abducting parent engages in obstructive behaviour to delay or avoid enforcement 

(e.g. the respondent refuses to reveal travel plans, changes travel plans, claims moving 
difficulties, refuses to sign visa applications). 

• Enforcement is delayed because of the pressure of the public and / or the media. 
• Enforcement of the return order is delayed because the abducting parent cannot re-enter 

the country of habitual residence (e.g. for immigration reasons or because of a criminal 
warrant). 

 
The applicant 
 
• Enforcement is delayed because the applicant parent changed his / her mind about 

pursuing the enforcement of the return order. 
• Enforcement is delayed because the applicant parent omitted to take steps necessary for 

the enforcement of the return order. 
• The court ordered the surrender of the child to the applicant or a person designated by 

him or her but none of them is present at time and place fixed for enforcement (or the 
applicant failed to designate such a person). 

• Enforcement is delayed due to non-compliance of the applicant with 
conditions / undertakings contained in the return order, or failure by the applicant in 
securing a mirror order in the requesting State (e.g. the applicant fails to pay money 
upfront or to comply with conditions; the applicant is unable or unwilling to overturn a 
criminal warrant; the applicant obstructs or delays the proceedings to secure mirror 
orders). 

• The presence of the applicant at the scene of enforcement leads to escalation which 
makes enforcement fail. 

 
The requesting State 
 
• Enforcement is delayed due to non-compliance with conditions contained in the return 

order, or a failure to secure a mirror order in the requesting State (e.g. the applicant is 
unable to overturn a criminal warrant and the requesting State is unwilling to lift it; 
lengthy process to secure mirror orders or no availability of mirror orders at all). 

 
Other practical and legal issues 
 
• Enforcement is delayed because neither party can fund travel arrangements; neither 

party can afford accommodation. 
• At the actual scene of enforcement, when confronted with this situation of family crisis, 

the enforcement officer is not prepared to apply coercive measures. 
• At the actual scene of enforcement, no communication is possible between the 

enforcement officer and the abducting parent and / or the child because of language 
problems. 

• At the actual scene of enforcement, other actors involved (e.g. professional social 
workers) are reluctant to co-operate in coercive enforcement. 
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From this overview it becomes clear that some of the problems encountered have their source 
in the underlying legal provisions while others are more of a practical or factual nature and 
could be remedied without a change of the law. The proposed Guide to Good Practice should 
reflect this distinction. The responses to the questionnaire have demonstrated, however, that it 
is necessary to establish a common terminology7 before moving to proposals for improvement. 
For the purposes of the discussion at the Special Commission it is therefore suggested to 
proceed in the following order: 
 
- The content of coercive measures and conditions for their application  
- Legal challenges available against return and contact orders or against their enforcement 
- Effect of legal challenges on the enforceability of orders 
- The enforcement procedure and the actors involved 
- Co-operation 
- Training and education for professionals 
 
The proposed principles are presented in this order. It is worth noting that in this document 
“enforcement” is used as meaning “implementation by coercive measures”, i.e. “execution”. 
The implementation of the return through voluntary compliance is therefore not considered as 
“enforcement” for the purposes of this paper. Nevertheless, it has to be underlined that the 
achievement of voluntary compliance with the return order will normally be the solution which 
best serves the interest of the child. Consequently, the use of mediation and other means, 
which might contribute to an amicable solution are highly recommended. A separate study has 
been carried out by the Permanent Bureau of various mediation schemes operating, or being 
considered, in the context of the 1980 and 1996 Conventions.8

 
 

                                                           
7 In this context it is worth mentioning that in this paper, “actors” (e.g. “actors involved in enforcement”) is the most 
general notion, referring where appropriate to courts, authorities, officials, private professionals and private persons 
such as the applicant or the respondent, depending on the context. “Professionals” is sometimes used, depending on 
the context, when referring to all those for whom it may be part of their professional duties to co-operate in the 
enforcement of a Hague return order, such as in particular enforcement officers, but also Central Authority staff and 
experts from the psycho-social professions. Sometimes, depending on the context and normally in cases where 
separate recommendations have already been proposed for courts, administrative authorities and / or public 
enforcement officers, “professionals” refers to professionals other than the former, in particular of the psycho-social 
professions. 
8 See “Note on the development of mediation, conciliation and similar means to facilitate agreed solutions in 
transfrontier family disputes concerning children, especially in the context of the Hague Convention of 1980”, Prel. 
Doc. No 5 of October 2006, drawn up by Sarah Vigers, available at < www.hcch.net > -> Child Abduction Section -> 
Special Commission related documents. 

 

http://www.hcch.net/
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III. PROPOSED PRINCIPLES OF GOOD PRACTICE 
 
1. Measures available in the requested State, their content and the conditions for 

their application 
 
1.1 Effective mechanisms should be available for locating an abducted child. Such 

measures should be available at every stage of the proceedings, including the 
enforcement stage. 

 
Pending return proceedings and also once a return order has been made, it is important to be 
able to quickly locate the child with a view to implementing the order. Useful measures and 
powers to this effect are described under No 4.10 of Part I of the Guide to Good Practice 
(Central Authority Practice).9 There it was also highlighted that effective location powers are 
important at every stage of the proceedings. Before a return application is filed with a court, 
location may determine the venue of the proceedings. While proceedings are pending, the 
abductor may abscond with the child and it is important to locate them as soon as possible to 
make sure that a subsequent return order is not frustrated. 
 
1.2 Effective mechanisms should be available for protecting an abducted child while 

return proceedings are pending, in particular with a view to preventing the 
abducting parent from taking the child into hiding. Such measures should be 
available at every stage of the proceedings, including the enforcement stage. 

 
1.3 At all stages of the proceedings the court should consider whether a need for 

protective measures exists to prevent the concealment or removal of the child 
from the jurisdiction of the court. 

 
Once a return order has been made, it is important to be able to quickly protect the child 
against any further danger, including the risk of being taken into hiding. Useful measures and 
powers to this effect are described under No 4.15 of Part I of the Guide to Good Practice 
(Central Authority Practice), No 6.2. of Part II of the Guide to Good Practice (Implementing 
Measures) and in great detail in Part III of the Guide to Good Practice (Preventive Measures).10 
There it was also highlighted that the availability of effective protective measures is important 
at every stage of the proceedings. 
 

                                                           
9 They may include, inter alia, the following (see Appendix 5.1 to Part I of the Guide to Good Practice): 1. checking the 
Population Register (used by some European countries), 2. enlisting the aid of local police (if an address is known). 
3. enlisting the aid of the national police, as they often have a specialist unit for missing children matters or family 
matters, 4. in England and Wales and Australia, it is possible to apply to court to subpoena a person believed to have 
information about the location of a child. The person must then appear before the court and disclose the information. 
5. In Quebec (Canada), there is a provincial police coordinator who will contact the local police to appoint a person to 
look for a child in a particular area. 6. Police in some countries can make discreet inquiries regarding a child. 7. (…) In 
some countries, it is possible to pay private investigators to assist in locating missing children. Some Central 
Authorities will pay the investigator’s costs. 
10 They may include, inter alia, the possibility for a judge to make an order preventing the removal of the child to 
defeat a return application, or to order a child to be placed in temporary protective custody (e.g. in an institution or a 
foster family, with the applicant or with a relative of one of the parents or any other specified person or in any other 
way that the court or competent authority finds suitable) if there is a danger that the child will be removed from the 
jurisdiction or hidden within the jurisdiction prior to or following a court order. Other measures are the deposit of 
passports of the child and / or the abducting parent or other travel documents with the court (or with the applicant’s 
solicitor), reporting obligations (perhaps coupled with restrictions on the abducting parent’s freedom of movement 
such as the obligation to reside in a certain place), port or border alerts. In some countries the court can order the 
abducting parent to pay a bond or deposit or to bring the child to a certain place under the penalty of a fine or 
detention, or order that the police would fetch him or her in case this was not complied with. Contact with the 
abducting parent might be excluded or supervised in such a situation. 

 



9 

1.4 Effective mechanisms should be available for enforcing a return order, including 
a range of effective coercive measures. 

 
Once a return order has been made, it is important to have effective coercive measures 
available for enforcing it. In addition to the measures concerning location, protection and 
prevention, “coercive enforcement measures” in the narrower sense of the term are limited in 
numbers. In the legal systems on which research was carried out, the following have been 
identified: (1) pecuniary fines, (2) imprisonment of the abducting parent, (3) the physical 
removal of the child from the abducting parent by enforcement officers for the purpose of 
returning the child to the State of habitual residence. These come under different labels such 
as “contempt of court” or “coercive enforcement measures”. They are normally available in 
civil proceedings but not all of them exist in every legal system. Even where they exist they 
are often not used, not even in cases where the abducting parent refuses to comply with the 
order, based on the consideration of the child’s best interests. In addition to the coercive 
measures in civil proceedings just mentioned, sanctions / punishment under criminal law 
(either for child abduction or for the non-compliance with a court order) exist in numerous 
legal systems. However, they are addressed to the abducting parent alone and their 
application will not necessarily lead to the immediate implementation of the return order, inter 
alia because such criminal proceedings will take some time. In this context it is interesting to 
note that the European Court of Human Rights has held that for the enforcement of Hague 
return orders, it is not sufficient for a legal system of the States bound by the European 
Convention on Human Rights to provide for what the court called “indirect and exceptional” 
means of coercion, i.e. a fine imposed upon the abducting parent, his or her imprisonment or 
the institution of criminal proceedings – in particular where these measures require steps to be 
taken by the applicant. 11 In other words, the law should also provide for the direct 
implementation of the order (i.e. the physical return of the child to the applicant or to the 
State of habitual residence) by State organs. The Court however stressed that the use of 
coercive measures vis-à-vis the child is undesirable and should only be used in very 
exceptional cases. The stress here is on measures preparing the child for the return, in 
particular where contact with the left-behind parent has been cut off for a long time. 12

 
1.5 The number of additional conditions or requirements for enforcing a return 

order through the use of coercive measures should be limited. 
 
1.6 Additional administrative burdens placed on the applicant with regard to the 

enforcement of return orders (such as the need for a formal application for 
enforcement as such or for any of the additional requirements and 
authorisations, the need for a renewal of an application for legal aid etc.) 
should be limited or avoided altogether. 

 
1.7 Where the return order needs to be served upon the respondent before coercive 

measures may be applied, it should be possible to serve it at the moment that 
the enforcement officer proceeds to enforcement. 

 
1.8 No legalization or similar formality may be required in the context of the 1980 

Convention, including for the powers of attorney or other document 
authorising a person designated by the applicant to take the child. 

 

                                                           
11 Ignaccolo-Zenide v. Romania, ECtHR, judgment of 25 January 2000 (Application No 31679/96), available at 
< http://www.echr.coe.int/echr > [INCADAT: HC/E/ 336], at paragraph 111. 
12 Id. at paragraphs 106, 112 et seq. 

 

http://www.echr.coe.int/echr
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Once a return order has been made and is not complied with voluntarily, there should not be 
too many additional steps required before the enforcement organs may proceed to enforcing 
the order by coercive measures.13

 
Where the court orders that the child shall be removed from the abducting parent and handed 
over to a person designated by the applicant (e.g. in a case where the applicant is unable to 
come him- or herself), it is recalled that Article 23 of the 1980 Convention states that “No 
legalization or similar formality may be required in the context of this Convention.” That would 
also apply to the powers of attorney or other document authorising the person designated by 
the applicant to take the child. The court(s) and Central Authorities involved should find other 
reliable but quicker means to ensure that the person is indeed authorised to take the child on 
behalf of the applicant. 
 
Some legal systems require a return order to be served upon the abducting parent before the 
order may be enforced. This may give that parent additional time to abscond with the child. In 
other legal systems a return order may be served at the moment that the enforcement officer 
actually proceeds to enforcement, which avoids the risk just described. 
 
Some legal systems require an “authorisation to enforce”, a formule exécutoire, an executory 
engrossment or some similar formality which assures the enforcement officer that the order 
may be enforced. Sometimes this attestation has to be sought from a court before the 
applicant may request an enforcement officer to enforce the order, and in some States the 
enforcement officer would again either have to turn to the court for authorisation or take 
further procedural steps vis-à-vis the respondent (e.g. issue a warning and set a deadline for 
voluntary compliance) before the actual enforcement may start. In legal systems where such 
additional steps are currently required and cannot be dispensed with, it may be worth 
considering whether some or all of them could be issued automatically (and not only upon 
request of the applicant) either together with the return order or at the earliest possible 
moment thereafter (in cases where additional conditions such as finality or service have to be 
fulfilled). 
 
Moreover, in almost all legal systems it is only permitted to apply such coercive measures as 
have been ordered by a court. Wherever possible, such measures should therefore already be 
included in the return order, even if it is only as a default measure which may be applied if the 
abducting parent does not comply with the order voluntarily. 
 
Where costs are incurred for enforcement and the applicant has benefited from legal aid, the 
grant of legal aid should preferably extend to the enforcement stage automatically. 
 
 
2. Legal challenges available against return and contact orders or against their 

enforcement 
 
Speed, including at the appellate level and at the enforcement stage, is a key operating 
principle of the 1980 Hague Convention. The following measures have been identified as 
speeding up return proceedings, including appeals, and the enforcement of the return order: 
 

                                                           
13 In this context, reference is also made to proposed Principle 4.3. 
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2.1 Concentration of jurisdiction 
 
It is recalled that the concentration of jurisdiction for Hague cases on one or more specialised 
courts has proved to speed up proceedings and to lead to a more coherent case law. A decision 
on the application for the return of a child is reached more quickly. When it comes to 
enforcement, however, additional elements may have to be taken into consideration that may 
require additional steps to be taken: 
 
2.1.1 In legal systems where certain orders concerning enforcement (either an 

authorisation to enforce, or the order of specific coercive measures) have to 
be made by a court other that the court that decided the case on the merits (a 
specific enforcement court), due consideration should be given to whether a 
concentration should also take place at the level of enforcement courts. 

 
The benefit of increased specialisation and expertise in Hague matters needs to be balanced 
against the need for the enforcement court to be close to the scene of enforcement in order to 
be in a better position to select the appropriate measures and, if necessary, co-operate with 
the local enforcement officers or supervise them. Each State should carefully choose the 
solution which is likely to produce the best results in the legal system concerned, in particular 
in light of the following: 
 
2.1.2 Where the court plays a role in instructing enforcement officers who may also 

have districts of territorial competence, consideration should be given to the 
fact that a concentration of jurisdiction at the level of the courts, if it is not 
supplemented by a concentration of competence at the level of the 
enforcement officers, will often require co-operation between new partners. 
Communication between them should therefore be as clear and explicit as 
possible. 

 
The court instructing the enforcement officer, depending on the legal system, may be either 
the court that made the return order or a specialised enforcement court. Where only a limited 
number of courts has jurisdiction over the matters mentioned above (with larger territories 
covered by their jurisdiction as a result), it will have to be decided whether this concentration 
should be echoed by a concentration of competence at the level of the enforcement officers 
and their respective districts. Similar to the considerations concerning concentration at the 
level of specialised enforcement courts, the benefit of increased specialisation and expertise in 
Hague matters needs to be balanced against the need for the enforcement officer to be close 
to the scene of enforcement in order to be in a better position to select the appropriate 
measures, the timing and other details of enforcement. Where there is no concentration of 
competence at the level of enforcement officers, it will have to be borne in mind that working 
routines which have developed between a court and the competent local enforcement officers 
may be different in other districts. Both actors – the court and the enforcement officers – 
should therefore be as explicit and clear as possible in their mutual communications when 
preparing for enforcement. 
 
2.1.3 Where the court plays a role in organising the actual enforcement, 

consideration should be given to the fact that a concentration of jurisdiction at 
the level of the courts, if it is not supplemented by a concentration of 
competence at the level of other professionals involved in enforcement (e.g. 
the youth welfare offices or child protection authorities), will often require co-
operation between new partners. Communication between them should 
therefore be as clear and explicit as possible. 
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Similar considerations as for the territorial competence of enforcement officers and their 
communications with the court apply to the territorial competence of youth welfare offices, 
child protection authorities and other authorities and professionals who might be involved in 
the enforcement of return orders (see also below under 5. and 6.). 
 
2.2 There should be tight timeframes for trial and appellate courts to process return 

applications. Enforcement proceedings should also be conducted expeditiously. 
 
The Convention’s obligation to process return applications expeditiously extends also to appeal 
procedures. Some recent laws implementing the 1980 Hague Convention consequently contain 
timeframes for one or more of the following steps: 
 
- for the court of first instance to make a decision 
- for a legal challenge to be filed against that decision 
- for the appellate court to decide. 
 
In a number of legal systems, each court is given four to six weeks to decide, and within two 
weeks a legal challenge has to be filed against the first-instance decision. In these legal 
systems an order normally has to be final (i.e. no longer subject to ordinary legal challenges) 
before coercive measures may be applied. Provisional or immediate enforceability of a not-yet-
final order may however be ordered. This approach balances well the need for speedy 
implementation of the return with the risk of rendering a well-founded appeal meaningless 
because return has already taken place while the appeal was still pending. 
 
When fixing such timeframes, legislators should also give due consideration to the moment 
that the established time period should start running – from the date that the order was made, 
from the date that it was made known (in whichever form) to the respondent, or from the date 
of service. It is recommended to choose the earliest moment possible. 
 
In other legal systems it is for the courts themselves to set timetables for the determination of 
cases, and many of them prioritise or fast track Hague return proceedings. Court processes 
should be expedited and should not be unduly protracted. Delay may affect the child, damage 
the child-parent relationship and frustrate the objectives of the Convention. 
 
2.3 The number of legal challenges available against the return order should be 

limited. 
 
In a number of legal systems, including in particular those which have established the 
timeframes just mentioned, only one level of ordinary legal challenge is available against a 
decision on a Hague return application. In exceptional cases, e.g. where a violation of the 
Constitution is alleged or new circumstances become known which were not yet known at the 
time that return was ordered, extraordinary legal challenges may sometimes be brought 
(normally to a higher court such as a Supreme Court or a Constitutional Court in the former 
case or to the court of first instance or the court which made the order in the latter case). 
Other jurisdictions provide for two or even more ordinary legal challenges against a return 
order, sometimes combined with extraordinary legal challenges such as a request for retrial or 
review based on a change of circumstances which might include a mere lapse of time. It is 
recommended to limit the number of ordinary legal challenges which may be brought against a 
return order to one level only. This will be further discussed under the heading “Effect of legal 
challenges on the enforceability of orders”. 
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2.4 The grounds for appeal or other legal challenges should be limited. 
 
In a number of States and territorial units, although several levels of appeal exist they are 
rarely ever used. Several responses to the questionnaire issued by the Permanent Bureau 
attributed the small number of appeals to the fact that in their respective legal systems, the 
grounds for appeals were extremely limited, e.g. limited to points of law, based on an 
insufficient consideration of the evidence, or a significant change in circumstances. 
 
2.5 A requirement of leave to appeal might be considered. 
 
2.6 Where it is for the court which made the order to grant leave, this court should 

include its decision on whether or not leave will be granted already in the return 
order. 

 
2.7 Where it is for the appellate court to grant leave, this court should receive the 

file from the lower court as soon as possible in order to enable it to make a 
decision. 

 
The need for leave to be granted for an appeal to be admitted may speed up proceedings. This 
is in particular the case where leave is refused, and the proceedings thereby come to an early 
end. It may, however, also cause delays, in particular where this creates an additional step in 
the proceedings and / or a transmission of the case file to another court. 
 
2.8 Separate challenges allowed against the order of specific enforcement 

measures and / or decisions on additional formality requirements for 
enforcement should be limited or avoided altogether. 

 
Above it was recommended to reduce the number of steps required before coercive 
enforcement of a return order may take place, like, e.g., an additional court decision ordering 
a specific coercive measure or a formule exécutoire or another authorisation required for 
enforcement or additional steps to be taken by a bailiff or other enforcement officer.  
 
In a number of legal systems, specific coercive measures such as police assistance, the 
application of force or other measures would normally already be included in the original return 
order, and any challenge would then have to be brought against the return order as such. If 
the merits of return and specific enforcement measures were however challenged separately, 
consolidation of these challenges is recommended. 
 
In the same vein, where additional formal steps such as an executory engrossment, an 
authorisation to enforce or similar steps are required it is suggested to limit or exclude the 
possibility to challenge these steps independently, i.e. without at the same time challenging 
the return order on the merits, and to limit the number and levels of legal challenges available 
against such measures.  
 
In certain legal systems, however, certain steps on the way to enforcement (like an 
“authorisation to enforce”) may only be ordered once the return order has become final and is 
no longer subject to ordinary challenge. A legal challenge brought against any enforcement 
measure can therefore never be brought as long as the return order itself may still be 
challenged. In these legal systems, consolidation of the challenges against the return order on 
the merits and the specific enforcement orders is impossible. Instead, tight timeframes, limited 
levels of challenge (preferably one level only) and limited grounds for such challenges are 
recommended. 
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3. Effect of legal challenges on the enforceability of orders 
 
3.1 States should create conditions which enable their courts to quickly give a final 

decision which is no longer subject to ordinary legal challenge. Preferably, 
coercive measures should then only be used to enforce a return order that is 
final and no longer subject to ordinary legal challenge. The possibility of 
immediate or provisional enforceability of an order which is not yet final and 
still subject to ordinary legal challenge should nevertheless exist in order to 
appropriately respond to the circumstances of each case. 

 
Currently, we find jurisdictions where no legal challenge of a return order is possible, and 
others where there are up to five different types of challenge which may sometimes be lodged 
simultaneously, sometimes consecutively. Similarly, the question at what time a return order 
may be implemented by coercive enforcement measures if the abducting parent does not 
comply voluntarily is answered very differently from State to State. Sometimes the order has 
to be final and no longer subject to ordinary appeal before it can be enforced; sometimes it is 
immediately enforceable. Orders granting provisional enforceability as well as a stay of 
enforceability are widely known in different variations, and there are different views and 
practices concerning the desirability of enforcing a return order while an appeal against it is 
still pending. 
 
The limitation of available legal challenges, combined with the establishment of tight time 
limits for the court of first instance to decide, for parties to file an appeal, and for the appellate 
court to decide, and the requirement of finality of the return order (i.e. of not being subject to 
ordinary legal challenge anymore) before coercive measures may be applied balances well the 
need for speedy implementation of the return with the risk of rendering a well-founded appeal 
meaningless. 
 
Ideally it will serve the child’s best interests most if coercive measures are only applied once it 
is clear that the return order will not be changed or annulled any more. This is only true, 
however, if the proceedings are quick enough so that they do not contribute to the settling-in 
of the child in the new environment, with an ensuing risk of harm in case of a subsequent 
return. Practice nevertheless shows that (1) often there are several levels of legal challenge; 
(2) some abducting parents use these challenges to protract return proceedings and create a 
situation where, due to the mere length of the proceedings, the child ultimately settles in the 
new environment. 
 
Therefore it is suggested that the best solution would be to take all measures mentioned above 
in order to come to a final decision within the shortest possible time, and as a rule only enforce 
it once it can no longer be changed by ordinary legal challenges. At the same time, however, it 
is essential for a legal system to provide for the possibility of enforcing the return order before 
all ordinary legal challenges have been exhausted. This can be done in various different ways – 
either by making the order immediately enforceable by law and allowing for the possibility to 
grant a stay of enforcement upon request, or by requiring finality by law but enabling the 
courts to declare an order immediately enforceable if the circumstances so require.  
 
 
4. The enforcement procedure (including the order to be enforced and the aims of 

enforcement) and the actors involved 
 
4.1 Courts, when making a return order, should carefully choose the appropriate 

option for returning the child. 
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4.2 The practical arrangements which are necessary for the implementation of the 
return order should be decided after the judge has heard the submissions of the 
parties and considered their respective proposals. Courts are encouraged to 
invite the parties to jointly elaborate such practical arrangements to be 
incorporated into the return order. 

 
4.3 Courts, when making the return order, should make it as detailed and specific 

as possible, including practical details of the return and the coercive measures 
to be applied if necessary. 

 
4.4 Where appropriate, it is recommended to include a hierarchy of different 

options in the initial order (e.g. “The respondent is ordered to return the child 
to State X by 5 May 2007 at the latest (…); if this is not complied with, the child 
shall be removed from the respondent and handed over to the applicant for the 
purpose of returning him / her to State X (...)”. 

 
When making a return order, courts should be aware of the existing possibilities. In most legal 
systems, they can (1) order the abducting parent to return the child to the State of habitual 
residence, (2) order for the child to be surrendered to the applicant parent or a person 
designated by him / her for the purpose of returning the child to that State, or – in some legal 
systems – (3) order for the child to be fetched by an enforcement officer who (normally in co-
operation with youth welfare authorities) would make the practical arrangements for returning 
the child. Courts should bear these options in mind when choosing the solution which is most 
appropriate in the particular case, depending in particular on the willingness of the abducting 
parent to co-operate. 
 
In a number of legal systems, return orders are hardly ever appealed, and are normally 
complied with voluntarily. It is unfortunately beyond the reach of a Guide to Good Practice to 
create a similar attitude in all States. But it is noteworthy that in many of these jurisdictions 
with a high degree of compliance, the court will closely involve the parties and / or their 
lawyers in working out the practical details of the child’s return, make them agree on the 
practical arrangements and then incorporate those practical details into the return order. This 
may include issues such as the precise dates for travel, who has to take the child on board 
which flight, who is to buy the plane ticket, etc. An order made on this basis is more likely to 
gain acceptance and compliance than a court order that comes upon an abducting parent who 
is mentally and psychologically unprepared. Moreover, in case of actual non-compliance it will 
be easier to quickly move to the “second option” mentioned in the order or to coercive 
enforcement if the details are as specific as possible. This will avoid a loss of time where the 
first option (e.g. the return of the child by the abducting parent) does not materialise. 
 
 
5. Promoting voluntary compliance 
 
5.1 Having regard to the benefits to the child of an amicable settlement, the Central 

Authority and the court should from the outset and throughout the proceedings, 
including the appeal and enforcement stages, work as appropriate with the 
parties or their legal adviser and give consideration to the possibility of a 
mediated or other form of voluntary settlement, without prejudice to the 
overriding obligation to avoid undue delay in the litigation. 

 
5.2 At the enforcement stage, efforts to reach an amicable solution and voluntary 

compliance should continue. To that effect, the court and the enforcement 
officers should work as appropriate with the parties or their legal advisors and 
give consideration to the possibility of a mediated or other form of voluntary 
settlement, without prejudice to the overriding obligation to avoid undue delay 
in implementing the return order. 
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5.3 Where appropriate, courts should request the assistance of professionals from 
psycho-social professions as well as professional mediators with a view to 
achieving amicable settlement and / or preparing the parties involved, in 
particular the child, for the return. Such assistance should be available at every 
stage of the proceedings if necessary, including the enforcement stage. It 
should however be sought as early as possible during the proceedings. 

 
5.4 The wishes and feelings of an abducted child of sufficient age and maturity 

should be explored at an early stage of the return proceedings and should duly 
be taken into account, in order to avoid a failure to implement the order due to 
the child’s resistance. 

 
5.5 Where contact between the child and the left-behind parent has been cut off for 

a long time and the court has ordered the surrender of the child to the 
applicant, the emphasis should be placed on measures preparing the child for 
the return. 

 
As mentioned above, the best interests of the child are likely to be best served if an amicable 
solution can be reached. Even where this was not possible during the course of the return 
proceedings, and consequently a return order was made, efforts by all those involved, 
including enforcement officers, to achieve voluntary compliance should continue after the order 
was made. The involvement of experts from the psycho-social professions may contribute to 
reaching an amicable solution, provided that these experts are involved at a sufficiently early 
stage and are familiar with the aims of the Convention. Moreover, it is important to also take 
into account the child’s perspective when making such efforts. Where a return order is made 
but can then not be enforced because the child strongly refuses to travel while the abducting 
parent may even have agreed, this equally frustrates the purposes of the Convention and the 
return order. An early exploration of the child’s whishes and feelings in the course of the return 
proceedings will allow for the time to prepare also the child for a return, where necessary with 
the help of experts from the psycho-social professions. See also below under 6. 
 
6. Co-operation and practical arrangements 
 
a) Co-operation of courts, authorities and other actors within the State where the 
return order was made 
 
During the course of Hague return proceedings as well as at the enforcement stage, co-
operation among different actors within the State where the return order was made is 
important: 
 
6.1 Where the system permits, the court responsible for making a return order 

should exercise supervision over the process of implementation. Where the 
court does not have this responsibility, another court (e.g. a specialised 
enforcement court) or public authority (e.g. the Central Authority) should 
preferably assume it. The authority responsible for effecting return must 
endeavour to achieve it in accordance with the order, at the earliest practicable 
date. 

 
The existence of a routine follow-up after the return was ordered, including the clear 
attribution of overall responsibility for overseeing the implementation of the order, will 
contribute to swift implementation and make it possible to take additional steps as soon as the 
need arises. 
 
6.2 All professionals involved in the enforcement of a return order should closely 

co-operate throughout the proceedings. Where the application of coercive 
measures is envisaged, enforcement officers should have at their disposal 
comprehensive information concerning the facts of the particular case and the 
court order to be enforced. They should also be familiar with the aims of the 
Convention. 
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6.3 Whoever is responsible for organising the actual enforcement (e.g. the court, 

the Central Authority, the enforcement officer) should consider the need for 
involving other professionals (e.g. the psycho-social professions, interpreters, a 
judge where appropriate, etc.) in the preparation of enforcement and / or at the 
actual scene of enforcement, and should be able to call upon their assistance if 
required. 

 
In some jurisdictions the enforcement officer is given instructions concerning the content of 
the order to be enforced (e.g. the removal of the child from person X and the handover to 
person Z) but not much more. In an often multinational (and multicultural as well as 
multilingual) situation of family crisis, enforcement by coercive measures, in particular the 
fetching of a child by an enforcement officer, requires careful preparation. The place and time 
of enforcement will have to be carefully chosen (e.g. at the home of the abductor or in a 
neutral place such as at the school which the child is attending; during the day or an early-
morning surprise visit, etc.). The more information is given to the enforcement officers the 
better they can prepare and also ensure, where necessary, the assistance of other 
professionals such as, e.g., an interpreter (where the child and / or the abducting parent does 
not speak the language of the State concerned), professionals from the psycho-social 
professions or others. It was also reported that the presence of both a male and a female 
enforcement officer has sometimes proved helpful. 
 
The comparative research has shown that the range of actors actually present at the scene of 
enforcement varies widely, in particular as concerns the involvement of professional social 
workers (child welfare workers etc.). In several jurisdictions, they are normally involved in the 
enforcement of a return order, or their assistance can be sought if this seems appropriate. This 
can be beneficial for the child and help reduce conflicts, in particular if their assistance is 
sought with a view to preparing the child for return. 
 
However, where such professionals are not routinely involved in Hague cases and / or come in 
at a very late stage, e.g. when coercive enforcement is already imminent —, it is extremely 
important to provide them with full information about the Convention and the specificities of 
Hague return proceedings. This is in particular the case where the court has ordered the 
surrender of the child to the applicant for the purpose of returning the child to the State of 
habitual residence. The abducting parent may have turned to the same social workers for 
assistance immediately after having arrived in that State, and some confidence has been 
established between the social worker who is not familiar with the Convention but obliged to 
assist families in crisis, and the abducting parent as well as the child. Some social workers 
have reported that they felt they would betray this confidence if suddenly they appear at the 
side of an enforcement officer and assist in removing the child from the parent who had 
requested and received their assistance before. 
 
6.4 Whoever is responsible for deciding who will be present at the actual scene of 

enforcement (e.g. the court, the Central Authority, the enforcement officer) 
should carefully consider whether the presence of the applicant is likely to be 
helpful or whether there is a risk that it might instead complicate matters in the 
particular case. 

 
This issue does normally not arise where the court orders that the abducting parent shall 
return the child to the State of habitual residence. More frequently, however, courts order the 
surrender of the child to the applicant for the purpose of returning the child to that State. If it 
becomes necessary to enforce the surrender of the child by coercive measures, e.g. by sending 
an enforcement officer to fetch the child, in such a case the enforcement officer will normally 
either place the child in protective care until the applicant can come and pick up the child or – 
more frequently — deliver the child to the applicant directly. Courts, Central Authorities, 
enforcement officers and others who may be responsible to decide whether the applicant 
should be present at the immediate scene of enforcement should carefully consider the 
circumstances of the case in question, e.g. whether the child had been with the abducting 
parent and without contact to the left-behind parent for a long time already, who had been the 
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primary carer, and other relevant elements. In some countries the authorities try to have a 
person other than the applicant who has a close relationship with the child present at the 
scene of enforcement in order to comfort the child. 
 
b) Cross-border co-operation 
 
During the course of Hague return proceedings as well as at the enforcement stage, co-
operation between the authorities of the States concerned is important: 
 
6.5 A court considering the return of a child should be provided, through the Central 

Authorities, with information concerning the protective measures and services 
available in the requesting State, where this is needed to assist in securing the 
safe return of this child. 

 
6.6 The requesting State should do what it can to create conditions for a return 

order to be made (e.g. by creating the appropriate legal provisions for lifting a 
criminal arrest warrant against the abducting parent, by making it possible to 
grant mirror orders or other orders ensuring the protection of the child 
following return, and by encouraging its courts and administrative authorities 
to apply these rules with a view to favouring the return of the child – where 
necessary accompanied by the abducting parent). 

 
6.7 Authorities of the requesting and requested State (the court before which the 

application for return is pending, both Central Authorities and where 
appropriate, the courts of the requesting State) should communicate with each 
other as early as possible during the return proceedings with a view to making 
the practical and legal arrangements which are necessary for the safe return of 
the child. These arrangements should preferably be in place before the return 
order is made. 

 
During the course of return proceedings, it may become necessary to obtain a safe harbour 
order (or a mirror order for protective measures which were taken on a provisional basis in the 
State where the return proceedings are pending) to ensure that the child returns into a safe 
environment. The first precondition for this to happen is that the legal system of the 
requesting State allows for this. Secondly, where there some discretion is vested within the 
authorities of the requesting States, authorities should be encouraged to exercise such 
discretion with a view to favouring the return of the child. Central Authorities and the courts 
shall assist the parties as much as possible in making the appropriate arrangements. Likewise, 
they shall co-operate with the parties in putting the practical arrangements for return into 
place – preferably before the return order is made, but certainly well before enforcement takes 
place. Such co-operation could take place by way of direct judicial communication and / or 
direct contacts between courts and authorities involved, or with the assistance of the Central 
Authorities. 
 
 
7. Training and education  
 
7.1 The professionals responsible for enforcing a return order should receive 

appropriate training. 
 
7.2 The professionals responsible for enforcing a return order should be aware of 

the role of other relevant professionals in their jurisdiction (for example, social 
workers, psychologists, interpreters) who could assist in the enforcement and 
its preparation. To this effect, interdisciplinary training which brings together 
representatives of these different professions is recommended. 
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7.3 All professionals involved in Hague return proceedings and the enforcement of 
return orders should be made aware of the possible pressure of the media 
and / or parent initiatives and supporter groups in such cases, and should be 
prepared to deal with this pressure. 

 
“Interdisciplinary training” does not necessarily mean that all these professions have to receive 
training together. The training can bring together the different professions in different 
capacities, e.g. at a training seminar for bailiffs (enforcement officers), a judge could explain 
the purposes of the Convention; a social worker could discuss the possibilities for amicable 
solutions and the assistance that the social welfare institutions could provide; a psychologist 
might explain the likely effect on the child and possible strategies for de-escalation, etc. A 
widening of the professional perspective and the networking effect – in particular in 
combination with a concentration of jurisdiction – are important results achieved at such kind 
of training events. To this effect, participation of Central Authority staff is highly 
recommended. 
 
7.4 It is recommended to develop practice guidelines, manuals, checklists and / or 

other documents which can be of assistance to the different professionals 
involved in the enforcement of Hague return orders. 

 
In some jurisdictions, the Central Authority has produced such documentation or has assisted 
other bodies, e.g. the police, in producing it. In other jurisdictions, training seminars for 
specific groups of professionals (e.g. judges or enforcement officers) have been used to 
develop checklists for the application of the 1980 Convention. For an example see Annex V to 
Preliminary Document No 6. 
 
8. Enforcement of contact orders 
 
Principles 1.4 – 1.7, 2.2, 2.3, 2.5 – 2.8, 4.2, 4.3, 5.1 – 5.5, 6.1 – 6.6. and 7.1 – 7.4 above 
should equally apply – with the appropriate modifications where necessary - to the 
enforcement of contact orders. Speed, communication, co-operation and training are of equal 
importance for the enforcement of contact orders as they are for the enforcement of return 
orders. It will have to be borne in mind, however, that a return order is intended to remedy an 
urgent family crisis by a one-time enforcement of an order aiming at re-establishing the factual 
status quo ante while contact between a parent and a child should be a regular and recurring 
part of the child’s life. This has several consequences: 
 
• Contact proceedings may require more time than return proceedings, e.g. because 

thorough exploration of the family relations is necessary and an expert opinion required. 
What may not be speedy in terms of return proceedings may be as speedy as possible in 
terms of contact proceedings, depending on the facts of the particular case. Also, it may 
be appropriate not to limit the possibility for legal challenges quite as rigidly as for return 
proceedings. Nevertheless, the law should provide a framework under which courts and 
authorities can and will act expeditiously because the longer contact between parent and 
child is disrupted the more difficult it will be to re-establish it and make it work. 

 
• Because of the recurring and ongoing nature of contact, voluntary agreement and 

amicable settlement – if necessary facilitated by the appropriate means such as 
mediation – are even more important in the field of contact. Courts and authorities 
involved should make every effort and provide every assistance possible with a view to 
achieving such amicable settlement. 
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