10

	enlèvement d’enfants / protection des enfants

child abduction / protection of children

Doc. prél. No 2

Prel. Doc. No 2

décembre / December 2010
	[image: image1.jpg]HccH

HAGUE CONFERENCE ON
PRIVATE INTERNATIONAL LAW
CONFERENCE DE LA HAYE
DE DROIT INTERNATIONAL PRIVE







QUESTIONNAIRE relatif à l’Opportunité et à la faisabilité d’un 
protocole à la Convention de La Haye du 25 octobre 1980 sur les 
aspects civils de l’enlèvement international d’enfants
établi par le Bureau Permanent
*   *   *

QUESTIONNAIRE ON the Desirability and feasibility of a

protocol to the Hague Convention of 25 October 1980 on the

Civil Aspects of International Child Abduction
drawn up by the Permanent Bureau

Document préliminaire No 2 de décembre 2010 à l’intention de la

Commission spéciale de juin 2011 sur le fonctionnement pratique de la

Convention Enlèvement d'enfants de 1980 et de la

Convention Protection des enfants de 1996

Preliminary Document No 2 of December 2010 for the attention of the

Special Commission of June 2011 on the practical operation of the

1980 Hague Child Abduction Convention and the

1996 Hague Child Protection Convention

QUESTIONNAIRE relatif à l’Opportunité et à la faisabilité d’un 
protocole à la Convention de La Haye du 25 octobre 1980 sur les 
aspects civils de l’enlèvement international d’enfants
établi par le Bureau Permanent
*   *   *

QUESTIONNAIRE ON the Desirability and feasibility of a

protocol to the Hague Convention of 25 October 1980 on the

Civil Aspects of International Child Abduction
drawn up by the Permanent Bureau

INTRODUCTION TO THE QUESTIONNAIRE

Mandate
The Council on General Affairs and Policy of the Hague Conference, at its meeting of April 2009

“… authorised the Permanent Bureau to engage in preliminary consultations concerning the desirability and feasibility of a protocol to the [Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction] containing auxiliary rules to improve the operation of the Convention”.

Furthermore, the Council on General Affairs and Policy requested the Permanent Bureau to prepare a report on the consultations for the Special Commission on the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (hereinafter “the 1980 Hague Convention” or “the Convention”) in 2011. The Council stated that the Report should also “take into account the extent to which the provisions of the 1996 Hague Convention supplement those of the 1980 Hague Convention.”

To assist in the preparation of this report, in April 2010 the Council on General Affairs and Policy authorised the Permanent Bureau to circulate a Questionnaire “to States Parties and Members later this year seeking general views as well as views in relation to the specific elements which might form part of a protocol”
 to the 1980 Hague Convention.

Objectives of the Questionnaire
In accordance with the mandate, this Questionnaire seeks general views on the desirability and feasibility of a protocol, as well as views on specific matters which might form part of a protocol.

It is not the objective of this Questionnaire to gather opinions on the precise rules or language that should appear in a protocol, but rather on the broad elements which might be covered by a protocol, as well as the feasibility of achieving consensus on those matters.
 The purpose at this stage is to gather opinions which will inform the discussion on whether the Hague Conference should embark on the formal process of developing a protocol. This is a matter which will be discussed in the Special Commission, but the final decision lies with the Council on General Affairs and Policy.

The Permanent Bureau intends, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >).

We would appreciate that replies be sent to the Permanent Bureau, if possible by e-mail, to < secretariat@hcch.net > no later than 15 March 2011.

Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (< wd@hcch.nl >) and / or Nicolas Sauvage, Legal Officer (< ns@hcch.nl >).

QUESTIONNAIRE ON the Desirability and feasibility of a

protocol to the Hague Convention of 25 October 1980 on the

Civil Aspects of International Child Abduction
	Name of State: MEXICO

	For follow-up purposes

	Name of contact person: Julian Adem-Diaz de León; Johannes Jácome-Cid; Reyna Martínez-López

	Name of Authority / Office: Secretaría de Relaciones Exteriores-Dirección General de Protección a Mexicanos en el Exterior/ Dirección de Derecho de Familia.

	Telephone number: (+5255) 3686 5871; (+5255) 3686 5856; (+5255) 3686 5100 exts. 7648, 7543, 7571.

	E-mail address: dgpmexterior@sre.gob.mx; jadem@sre.gob.mx; jjacome@sre.gob.mx; raurora@sre.gob.mx


PART I - POSSIBLE COMPONENTS OF A PROTOCOL

You are asked to give your views on each of the following possible components of a protocol. In doing so it would be helpful if you could indicate for each of them:

-
Whether, in your opinion, provisions on these matters could serve a useful purpose; and

-
How high a priority you would attach to the development of provisions on these matters.
1.
Mediation, conciliation and other similar means to promote the amicable resolution of cases under the Convention

	1.1
Expressly authorising the use of mediation / conciliation / other means to promote the amicable resolution of cases under the Convention

	
Mediation is a concept defined differently in every state. Also, it is subject to federal and state legislation. Not every Central Authority is entitled/capable of performing mediation acts.

	1.2
Addressing issues of substance and procedure surrounding the use of such means (e.g., concerning matters such as confidentiality, the interrelationship between the mediation process and return proceedings, or the recognition and enforcement of agreements resulting from mediation)

	
Since mediation is not a part of the restitution process and it might not be fully developed in many states, a protocol addressing this particular issue might not be helpful.


	1.3
Others

	
     


2.
Direct judicial communications

	2.1
Providing a legal basis for the use of direct cross-border judicial communications in respect of cases brought under the Convention

	
There are no legal basis, although it is possible to use direct judicial communications as a matter of judicial cooperation. 

	2.2
Defining the scope of such direct communications and setting out procedural safeguards for their use

	
     

	2.3
Providing an explicit basis for the International Hague Network of Judges

	
     

	2.4
Others

	
     


3.
Expeditious procedures

	3.1
More explicit or stricter provisions to ensure that return applications are processed rapidly at first instance, on appeal and at the enforcement stage

	
 It is desirable to establish limitations as to the scope of the exceptions presented. It is highly desirable the implementation of measures to prevent the use of Letters Rogatory during a restitution process. Also, to prevent the judges from requesting home studies, psychological evaluations and other custody related issues in both the requesting and requested country. The time elapsed during the judicial proceedings should not be argued as an exception to the restitution application.

	3.2
Others

	
It is desirable to take measures to ensure that the Central Authorities will inform the applicant parent of a sentence denying the return petition in a timely manner to allow the filing of an appeal.


4.
The safe return of the child

	4.1
Specifying measures (e.g., interim protective orders) which may be taken by either of the States involved to help ensure the safe return of the child and, where appropriate, an accompanying parent

	
It is desirable to have provisions related to the involvement of the Embassies of the requesting country as representatives of its Central Authority in areas such as the elaboration of travel documents and the logistics of the return.

	4.2
Providing for co-operation between courts or between Central Authorities in securing the safe return of the child and removing obstacles to return

	
It is necessary to create provisions to expedite immigration proceedings to ensure the fast return of a child and to allow a taking parent to return to the country of habitual residence, when considered necessary.

	4.3
Providing for an exchange of information following the return of the child

	
If there is not a clear purpose for this matter, there is no reason to continue monitoring the restitution cases after its conclusion. This is not a priority. 

	4.4
Others

	
     


5.
Allegations of domestic violence
	5.1
Providing guidance on the manner in which such allegations should be handled in the context of proceedings for the return of a child

	
It is recommended the implementation of provisions to define the roll of the Court when domestic violence allegations are presented as an exception to the restitution. The Court should only receive evidence of previous allegations raised before the competent authorities. The restitution Court is not the competent authority to search for evidence and produce a conclusion on this matter of substance.

	5.2
Others

	
     


6.
The views of the child

	6.1
Further provisions concerning the right of the child to be heard and to have his or her views taken into account in the course of return proceedings

	
The child’s objection to the restitution cannot be always the sole reason to deny the return application. It might be a consequence of parental alienation. Provisions are needed to limit the weight of child’s opposition in accordance to his/her age and maturity. The time elapsed because of the judicial proceedings may be a possible explanation for his objection, and should not be the origin of the judicial rejection to the return petition.

	6.2
Others

	
 It is also desirable to attend special circumstances such as the cases of infants. Although they do not express themselves, their dependency and needs are clear and  the requesting country should facilitate the return of the taking parent too. 


7.
Enforcement of return orders

	7.1
Explicit provisions concerning enforcement procedures (e.g., limiting legal challenges, promoting voluntary compliance)

	
It is desirable to have the authorities favoring immediate executions by placing the child under the care of consular officials from the requesting country or the representatives of the applicant parent if necessary. Immediate execution prevents appeals.Voluntary compliance may increase the risk of new abductions and further litigation.

	7.2
Others

	
     


8.
Access / contact

	8.1
Clarifying obligations under Article 21 of the Convention (e.g., the responsibilities of Central Authorities)

	
It will strongly support the understanding of the restitution process the clarification of the duties of the Central Authority in both access and restitution applications. These clarifications will favor the homogenization of their work and expectations of the requesting party.     

	8.2
Facilitating contact between the child and the left-behind parent during the return procedure

	
Provisions to make mandatory the contact between the applicant and the child will be very useful to prevent further abductions. This should be prioritized.

	8.3
Others

	
     


9.
Definitions or refined definitions

	9.1
Rights of custody

	
It is a priority for a future protocol to remark that custody rights are generated by judicial orders or by virtue of law. It will be useful to expressly name concepts such as parental rights and patria potestas as a source of custody rights and include terminology such as kafala as a judicial source of rights, in shade of the adhesion to the Convention of countries with Islamic legal systems.

	9.2
Habitual residence

	
It is desirable for a protocol to acknowledge different interpretations to the concept of habitual residence including elements such as the consented change of address

	9.3
Others

	
Authentication, certification, legalization, originals.

          It is needed some principles to define the concepts of “grave risk” and “intolerable situation”. Domestic violence should not be construed in most cases as a materialization of these two concepts if the requesting country provides assurances of addressing those issues upon the child’s return.




10.
International relocation of a child

	10.1
Addressing the circumstances in which one parent may lawfully remove a child to live in a new country

	
The Convention develops a framework to attend cases of children who have been internationally relocated in violation of custody rights. By addressing the circumstances in which one parent may lawfully relocate a child internationally the protocol could be addressing matters of substance. This should not be included in a protocol.

	10.2
Promoting agreement between parents in respect of relocation

	
This is not a priority matter.

	10.3
Others

	
     


11.
Reviewing of the operation of the Convention

	11.1
Providing an explicit legal basis for convening the Special Commission to review the practical operation of the Convention and to encourage the development of good practices under the Convention

	
It should be a priority to analyze the practical operation to the convention.

	11.2
Requiring the co-operation of Contracting States in gathering statistics and case law under the Convention and in completing country profiles

	
It is considered to be very useful to encourage contracting countries to provide with information on the interpretation on every contracting state.



	11.3
Establishing a body competent to review States Parties’ compliance with Convention obligations

	
The obligations of the Central Authorities and Courts in Hague cases are not uniformly understood.  There are also profound variations as to the daily performance of those Central Authorities. 
         The concept of compliance might be defined only after setting collective criteria about the work of Central Authorities and the judicial powers. The creation of a body to review these concepts is premature and will not contribute to a better implementation of the convention. This is not a priority and should not be part of a future protocol.


	11.4
Others

	
     


12.
Others
	Please indicate any other matters which you think should be considered for inclusion in a protocol containing auxiliary rules to improve the operation of the Convention.

	It is a priority to have provisions related to the functions of the Central Authority in outgoing cases. The requesting authority should verify that a Hague petition covers the factual and basic legal conditions with no evident exceptions, contradictory information, elements of inapplicability or missing primary documentation.
It is a priority to have explicit provisions to relay on the taking parent the burden of proof of possible exceptions to the restitution. The applicant should not have the obligation to prove the child’s right to return to his/her place of habitual residence once the requirements of an application have been fulfilled.
Also, it is desirable to have provisions related to the cases of child relocation as result of the deportation of a parent. In these cases there is not actual intent to abandon the place of habitual residence, but there is an obligation to comply with an order of authority. The Convention does not contemplate this scenario and provisions are needed. 



PART II - THE GENERAL QUESTION

	1.
In the light of your views given above, and considering that decisions will need to be taken by consensus, should the Hague Conference on Private International Law embark on the formal process of developing a protocol to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction? (Please indicate if you are in favour, opposed or undecided.)

	
In favour

	2.
If in favour, what level of priority would you attach to this exercise?

	
High


� “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (31 March – 2 April 2009)”, p. 2, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� >, under “Work in Progress”, then “General Affairs”.


� Ibid. References to “the 1996 Hague Convention” are to the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children.


� “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (7-9 April 2010)”, p. 2, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� >, under “Work in Progress”, then “General Affairs”.


� In relation to the issue of feasibility it is relevant to point out that as a minimum all the States Parties to the 1980 Hague Convention, as well as all Members of the Hague Conference on Private International Law, would be invited to participate in the negotiations regarding a protocol, and that such negotiations would proceed to the furthest extent possible on a consensus basis.


� See notes 1 and 3.


� See Arts 7(2) c) and 10 of the Convention. See also Part III of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006)” (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”), available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”. A Guide to Good Practice on Mediation under the 1980 Hague Child Abduction Convention is currently under preparation. A draft Guide will be submitted to the Special Commission meeting in June 2011. A “Preliminary Outline of the Guide to Good Practice on Mediation under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (for consultation with the expert group)” is available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Cross-border family mediation”. Co-ordination would be needed between the work on the Guide to Good Practice and the development of provisions on mediation in a protocol.


� See Part VI of the Conclusions and Recommendations of the 2006 Special Commission, ibid.


� See Arts 2 and 11 of the Convention. See also para. 1.4.1 of the Conclusions and Recommendations of the 2006 Special Commission (ibid.), and Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part II – Implementing Measures, Jordan Publishing Limited, 2003, para. 6.3, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Guides to Good Practice”.


� See Art. 7(2) h) of the Convention. See also para. 1.1.12, Part VIII and Appendix of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�). See also Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Central Authority Practice, Jordan Publishing Limited, 2003, in particular para. 6.3, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 Hague Convention.


� See Art. 13(2) of the Convention. See also Appendix of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�).


� See Part V of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part IV – Enforcement, Bristol, Family Law (Jordan Publishing Limited), 2010, available on the Hague Conference website at ibid.


� See Arts 7(2) f) and 21 of the Convention. See also paras 1.7.1 to 1.7.3 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and Hague Conference on Private International Law, Transfrontier Contact Concerning Children – General Principles and Guide to Good Practice, Jordan Publishing Limited, 2008, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 Hague Convention.


� See in particular Art. 5 of the Convention. See also para. 1.7.3 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and paras 8 to 11 of the “Overall Conclusions of the Special Commission of October 1989 on the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction”, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”.


� See paras 1.7.4 and 1.7.5 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�).


� Five meetings of the Special Commission to review the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction have been held, in 1989, 1993, 1997, 2001, and 2006. This Questionnaire is drawn up for the attention of the Sixth Meeting which is planned for June 2011 (first part) and January 2012 (second part). Conclusions and Recommendations of previous meetings are available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”.
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