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Civil Aspects of International Child Abduction
drawn up by the Permanent Bureau

INTRODUCTION TO THE QUESTIONNAIRE

Mandate
The Council on General Affairs and Policy of the Hague Conference, at its meeting of April 2009

“… authorised the Permanent Bureau to engage in preliminary consultations concerning the desirability and feasibility of a protocol to the [Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction] containing auxiliary rules to improve the operation of the Convention”.

Furthermore, the Council on General Affairs and Policy requested the Permanent Bureau to prepare a report on the consultations for the Special Commission on the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (hereinafter “the 1980 Hague Convention” or “the Convention”) in 2011. The Council stated that the Report should also “take into account the extent to which the provisions of the 1996 Hague Convention supplement those of the 1980 Hague Convention.”

To assist in the preparation of this report, in April 2010 the Council on General Affairs and Policy authorised the Permanent Bureau to circulate a Questionnaire “to States Parties and Members later this year seeking general views as well as views in relation to the specific elements which might form part of a protocol”
 to the 1980 Hague Convention.

Objectives of the Questionnaire
In accordance with the mandate, this Questionnaire seeks general views on the desirability and feasibility of a protocol, as well as views on specific matters which might form part of a protocol.

It is not the objective of this Questionnaire to gather opinions on the precise rules or language that should appear in a protocol, but rather on the broad elements which might be covered by a protocol, as well as the feasibility of achieving consensus on those matters.
 The purpose at this stage is to gather opinions which will inform the discussion on whether the Hague Conference should embark on the formal process of developing a protocol. This is a matter which will be discussed in the Special Commission, but the final decision lies with the Council on General Affairs and Policy.

The Permanent Bureau intends, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >).

We would appreciate that replies be sent to the Permanent Bureau, if possible by e-mail, to < secretariat@hcch.net > no later than 15 March 2011.

Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (< wd@hcch.nl >) and / or Nicolas Sauvage, Legal Officer (< ns@hcch.nl >).

QUESTIONNAIRE ON the Desirability and feasibility of a

protocol to the Hague Convention of 25 October 1980 on the

Civil Aspects of International Child Abduction
	Name of State: Israel

	For follow-up purposes

	Name of contact person: Leslie Kaufman

	Name of Authority / Office: Ministry of Justice, Department of International Affairs

	Telephone number: 972-2-541-9615

	E-mail address: lesliek@justice.gov.il


PART I - POSSIBLE COMPONENTS OF A PROTOCOL

You are asked to give your views on each of the following possible components of a protocol. In doing so it would be helpful if you could indicate for each of them:

-
Whether, in your opinion, provisions on these matters could serve a useful purpose; and

-
How high a priority you would attach to the development of provisions on these matters.
1.
Mediation, conciliation and other similar means to promote the amicable resolution of cases under the Convention

	1.1
Expressly authorising the use of mediation / conciliation / other means to promote the amicable resolution of cases under the Convention

	
The use of mediation can be a very useful instrument to find amicable solutions, abridge the legal process and may avoid  further abductions. The use of mediation may also be useful in cases with non Hague States to overcome multi cultural difficulties. Therefore it should be a very high priority of the conference to open new venues to implement the convention.  

	1.2
Addressing issues of substance and procedure surrounding the use of such means (e.g., concerning matters such as confidentiality, the interrelationship between the mediation process and return proceedings, or the recognition and enforcement of agreements resulting from mediation)

	
It would be important to include such issues in a protocol, as it would provide a clear framework and encourage a wider use of mediation. There may even be room to consider developing a Convention on Cross Border Mediation of Disputes, as presented in a working document to the Council on General Affairs and Policy meeting of 2009  by Israel. 

	1.3
Others

	
Other issues that might be beneficial to include in a protocol or Convention would be: to develop cross border mediation rules of conduct and ethics; training, accreditation and continuing professional development, evaluation of cross border mediators, quality control of the services, including the procedures to enable parties to lodge complaints against mediators.


2.
Direct judicial communications

	2.1
Providing a legal basis for the use of direct cross-border judicial communications in respect of cases brought under the Convention

	
This would serve a useful purpose as the parameters would then be clearly defined, and challenges could not be made to a judge's jurisdiction to use such communication. Judges will be more likely to use such communications if there is a legal basis. Priority - high.

	2.2
Defining the scope of such direct communications and setting out procedural safeguards for their use

	
Such provisions could assist by providing a clear framework for judges from within they can operate, thus eliminating confusion and promoting uniformity in approach. Priority - high.

	2.3
Providing an explicit basis for the International Hague Network of Judges

	
See above.

	2.4
Others

	
     


3.
Expeditious procedures

	3.1
More explicit or stricter provisions to ensure that return applications are processed rapidly at first instance, on appeal and at the enforcement stage

	
In Israel's experience, some countries do not have legislation that provides for expedited court proceedings in Hague Convention cases, and the cases are therefore dealt with in the same time frame as regular cases, which can be years. This defeats the purpose of the Convention, and in many cases has in fact prevented the return of children. Therefore, a protocol containing explicit or more stricter time frames would be highly beneficial. Alternatively,if this could be legislatively problematic in some countries, consideration could be given to drafting a Good Practice Guide on this issue. Countries must also ensure that their judiciaries have the necessary resources in order to be able to handle the cases on an expeditious basis.
          Priority - high.




	3.2
Others

	
  


4.
The safe return of the child

	4.1
Specifying measures (e.g., interim protective orders) which may be taken by either of the States involved to help ensure the safe return of the child and, where appropriate, an accompanying parent

	
It is not clear whether a protocol in this respect is necessary, as many countries seem to use undertakings and/or judicial communication in order to help ensure safe return. Some countries are against the use of undertakings, and therefore would likely not agree to such provisions in a protocol. IF there is to be a protocol, then any such measures issued by the requested country must only be for an interim period, so as not to impinge on the sovereignty of the requesting country. It must be ensured that any delay caused by implementing such measures be kept to a minimum, otherwise, the purpose of the Convention may be thwarted. Judicial communication could be effective in ensuring that such measures would be reasonable and enforceable in the circumstances. Priority - low

	4.2
Providing for co-operation between courts or between Central Authorities in securing the safe return of the child and removing obstacles to return

	
Such cooperation does exist to some extent, as a result of direct judicial communication and communication between central authorities. A protocol may not be necessary in this respect. Priority - low.

	4.3
Providing for an exchange of information following the return of the child

	
This depends on the degree of information and the expectation as to what is to be done with it. The usefulness of a protocol here is not clear. Priority - low.

	4.4
Others

	
     


5.
Allegations of domestic violence
	5.1
Providing guidance on the manner in which such allegations should be handled in the context of proceedings for the return of a child

	
Israel wishes to reserve any possible comments until after the session on domestic violence at the upcoming Special Commission Meeting.

	5.2
Others

	
     


6.
The views of the child

	6.1
Further provisions concerning the right of the child to be heard and to have his or her views taken into account in the course of return proceedings

	
It is felt that the provisions in the Convention are sufficient. While recognizing the right of the child be heard, this should continue to be subject to the court's discretion based on whether the child is capable of forming his own views, his age and his level of maturity.

          Priority - low.


	6.2
Others

	
     


7.
Enforcement of return orders

	7.1
Explicit provisions concerning enforcement procedures (e.g., limiting legal challenges, promoting voluntary compliance)

	
This could be very useful, as there is great disparity in procedures for enforcement in the different countries. In some countries, once the court has ordered a child's return, the left behind parent must then commence a separate legal proceeding to enforce the order for return. In addition, applications can be made in some countries to constitutional courts to challenge the return order, in which the same issues raised in the Hague Convention case are re-argued. The entire enforcement procedure can take over two years (in addition to the Hague Convention proceedings), and in some cases this has resulted in children not being returned, as the left behind parent has felt that the children will be too traumatized by forcing their return after such a long time. Therefore a protocol may assist in expediting the enforcement of return orders.

          Priority - high.


	7.2
Others

	
     


8.
Access / contact

	8.1
Clarifying obligations under Article 21 of the Convention (e.g., the responsibilities of Central Authorities)

	
A protocol may be necessary if the 1996 Convention does not appear to be filling the gaps that it was expected to, and if not enough countries who are parties to the 1980 Convention are joining the 1996 Convention.

          Priority - high.


	8.2
Facilitating contact between the child and the left-behind parent during the return procedure

	
There clearly should be some kind of provision to facilitate such contact, whether it be based on internal legislation or on the court's inherent / parens patriae jurisdiction in accordance with the best interests of the child. It may not be necessary to have a protocol in this respect, but the question warrants further examination. It should also be noted that if countries adhere to the time frames specified in the question, this would not be such an issue.

          Priority - medium 


	8.3
Others

	
     


9.
Definitions or refined definitions

	9.1
Rights of custody

	
Israel is of the view that rights of custody as set out in Article 5 are sufficient and should not be further defined in a protocol. The wording in Article 5 recognizes that there can be diversity concerning the manner in which the various member states may define custody rights in their internal legislation. As such, it focuses on the key elements that are necessary to establish the basis required under Article 3 of the Convention. It is felt that a protocol in this respect is not necessary.  

	9.2
Habitual residence

	
Based on the divergent case law that has arisen in this area, it would be very difficult to arrive at a definition that would encompass the multitude of factual scenarios that arise in Hague Convention cases. It may be possible to compile a non-exhaustive list of factors that a court could consider, however ultimately it would be up to the judge in each particular case to determine the habitual residence depending on the facts before him or her. The topic warrants further discussion, in order to determine the best manner in which to resolve the disparate approaches (eg. protocol, good practice guide, training seminars, etc.)

	9.3
Others

	
     


10.
International relocation of a child

	10.1
Addressing the circumstances in which one parent may lawfully remove a child to live in a new country

	
While such an issue is clearly important as it may serve to deter abductions, we believe that it is outside the scope of a protocol to the  1980 Convention and should instead be the subject of domestic legislation. 

          Priority - none.


	10.2
Promoting agreement between parents in respect of relocation

	
As stated above, it is our view that relocation is outside the scope of the 1980 Convention. While promoting agreement is clearly important and it could be very beneficial to have a protocol dealing with mediation, we are of the view that relocation should not be specifically mentioned. The aim of the Convention is to secure the return of abducted children. If parties go to mediation and the possibility of an agreed relocation arises, that issue should certainly be explored. However, to have the word "relocation" specifically spelled out in the protocol may presuppose the outcome and shift the focus of the Convention.
          Priority - low.


	10.3
Others

	
     


11.
Reviewing of the operation of the Convention

	11.1
Providing an explicit legal basis for convening the Special Commission to review the practical operation of the Convention and to encourage the development of good practices under the Convention

	
It appears that most of the member States attend the Special Commission Meeting. We are not aware of countries not attending because of lack of legal basis.It would appear that countries who join the Convention would automatically commit to attending the Special Commission meeting as part of international cooperation.

          Priority - low.


	11.2
Requiring the co-operation of Contracting States in gathering statistics and case law under the Convention and in completing country profiles

	
No comment at this time.

	11.3
Establishing a body competent to review States Parties’ compliance with Convention obligations

	
As there are many issues of non-compliance that go unresolved and result in disparity in terms of how the Convention is applied in different countries as well as a lack of reciprocity. Therefore a protocol establishing such a body could be a key tool in improving the operation of the Convention.

          Priority - very high.


	11.4
Others

	
     


12.
Others
	Please indicate any other matters which you think should be considered for inclusion in a protocol containing auxiliary rules to improve the operation of the Convention.

	     


PART II - THE GENERAL QUESTION

	1.
In the light of your views given above, and considering that decisions will need to be taken by consensus, should the Hague Conference on Private International Law embark on the formal process of developing a protocol to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction? (Please indicate if you are in favour, opposed or undecided.)

	
The State of Israel commends the Permanent Bureau for its efforts in preparing a study on the desirability and feasibility of a protocol to the 1980 Convention. There are a number of areas where difficulties are being encountered in the interpretation and operation of the Convention, and a protocol may assist in fine-tuning and in resolving some of these difficulties. While it does see possible advantages to a protocol in certain areas, numerous issues require further examination.
        Firstly, preparation of a protocol will entail considerable work, time and resources. There are already many difficulties being encountered in adherence to existing provisions of the Convention, and there appear to be no procedures to ensure compliance. For example, many countries do not adhere to the provisions for expedited proceedings (particularly Article 11), and in some countries the cases take several years to be completed, thereby defeating the purpose of the Convention. There are no sanctions for such non-compliance. Therefore, even if the time frames were to be more defined in a protocol, there can still be a problem with compliance. It therefore might be more beneficial for member countries to examine their internal systems, including implementing legislations, court procedures, practice directives, etc. to determine what can be done to strengthen the application of the existing provisions of the Convention, in order to comply with its goals. In addition, many problems have arisen concerning the interpretation of key concepts of the Convention, resulting in a lack of uniformity in the application of the Convention. It may therefore be more beneficial to devote time and resources to conducting training seminars and continuing to promote inter-country and regional meetings on a regular basis, in order to try to achieve more uniformity. 

       Secondly, a protocol will only be effective if every member country signs it. Unless every country does so, there will be a greater lack of uniformity in the application of the Convention. 

        Thirdly, as discussed at the Fifth Special Commission meeting, it was anticipated that the 1996 Convention may remedy some of the gaps in the 1980 Convention. To date, 39 countries have joined that Convention. It is therefore important to learn the experience of those countries to date, both through their responses to Preliminary Document 1 of November, 2010, and the discussion that will take place in the Special Commission Meeting, in order to know whether the 1996 Convention is in fact closing those gaps. If so, a protocol may not be necessary in terms of the relevant issues (eg. access).

       Therefore, at this point Israel does not wish to take a definitive position as to whether the Permanent Bureau should at this point invest the time and resources to developing a protocol to the 1980 Convention, and will assess the matter further after the Sixth Special Commission Meeting.


	2.
If in favour, what level of priority would you attach to this exercise?

	
     


� “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (31 March – 2 April 2009)”, p. 2, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� >, under “Work in Progress”, then “General Affairs”.


� Ibid. References to “the 1996 Hague Convention” are to the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children.


� “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (7-9 April 2010)”, p. 2, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� >, under “Work in Progress”, then “General Affairs”.


� In relation to the issue of feasibility it is relevant to point out that as a minimum all the States Parties to the 1980 Hague Convention, as well as all Members of the Hague Conference on Private International Law, would be invited to participate in the negotiations regarding a protocol, and that such negotiations would proceed to the furthest extent possible on a consensus basis.


� See notes 1 and 3.


� See Arts 7(2) c) and 10 of the Convention. See also Part III of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006)” (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”), available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”. A Guide to Good Practice on Mediation under the 1980 Hague Child Abduction Convention is currently under preparation. A draft Guide will be submitted to the Special Commission meeting in June 2011. A “Preliminary Outline of the Guide to Good Practice on Mediation under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (for consultation with the expert group)” is available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Cross-border family mediation”. Co-ordination would be needed between the work on the Guide to Good Practice and the development of provisions on mediation in a protocol.


� See Part VI of the Conclusions and Recommendations of the 2006 Special Commission, ibid.


� See Arts 2 and 11 of the Convention. See also para. 1.4.1 of the Conclusions and Recommendations of the 2006 Special Commission (ibid.), and Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part II – Implementing Measures, Jordan Publishing Limited, 2003, para. 6.3, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Guides to Good Practice”.


� See Art. 7(2) h) of the Convention. See also para. 1.1.12, Part VIII and Appendix of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�). See also Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Central Authority Practice, Jordan Publishing Limited, 2003, in particular para. 6.3, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 Hague Convention.


� See Art. 13(2) of the Convention. See also Appendix of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�).


� See Part V of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part IV – Enforcement, Bristol, Family Law (Jordan Publishing Limited), 2010, available on the Hague Conference website at ibid.


� See Arts 7(2) f) and 21 of the Convention. See also paras 1.7.1 to 1.7.3 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and Hague Conference on Private International Law, Transfrontier Contact Concerning Children – General Principles and Guide to Good Practice, Jordan Publishing Limited, 2008, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 Hague Convention.


� See in particular Art. 5 of the Convention. See also para. 1.7.3 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and paras 8 to 11 of the “Overall Conclusions of the Special Commission of October 1989 on the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction”, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”.


� See paras 1.7.4 and 1.7.5 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�).


� Five meetings of the Special Commission to review the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction have been held, in 1989, 1993, 1997, 2001, and 2006. This Questionnaire is drawn up for the attention of the Sixth Meeting which is planned for June 2011 (first part) and January 2012 (second part). Conclusions and Recommendations of previous meetings are available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”.
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