10

	enlèvement d’enfants / protection des enfants

child abduction / protection of children
Doc. prél. No 1
Prel. Doc. No 1
novembre / November 2010
	[image: image1.jpg]HccH

HAGUE CONFERENCE ON
PRIVATE INTERNATIONAL LAW
CONFERENCE DE LA HAYE
DE DROIT INTERNATIONAL PRIVE







QUESTIONNAIRE SUR LE FONCTIONNEMENT PRATIQUE DE LA CONVENTION 
DE LA HAYE DU 25 OCTOBRE 1980 SUR LES ASPECTS CIVILS DE L’ENLÈVEMENT
INTERNATIONAL D’ENFANTS ET DE LA CONVENTION DE LA HAYE 
DU 19 OCTOBRE 1996 CONCERNANT LA COMPÉTENCE, LA LOI APPLICABLE, 
LA RECONNAISSANCE, L’EXÉCUTION ET LA COOPÉRATION EN MATIÈRE 
DE RESPONSABILITÉ PARENTALE ET DE MESURES DE PROTECTION DES ENFANTS
établi par le Bureau Permanent
*   *   *

QUESTIONNAIRE CONCERNING THE PRACTICAL OPERATION OF THE 
HAGUE CONVENTION OF 25 OCTOBER 1980 ON THE CIVIL ASPECTS OF
INTERNATIONAL CHILD ABDUCTION AND THE HAGUE CONVENTION 
OF 19 OCTOBER 1996 ON JURISDICTION, APPLICABLE LAW, RECOGNITION,
ENFORCEMENT AND CO-OPERATION IN RESPECT OF PARENTAL
RESPONSIBILITY AND MEASURES FOR THE PROTECTION OF CHILDREN
drawn up by the Permanent Bureau

Document préliminaire No 1 de novembre 2010 à l’intention de la

Commission spéciale de juin 2011 sur le fonctionnement pratique de la

Convention Enlèvement d’enfants de 1980 et de la
Convention Protection des enfants de 1996
Preliminary Document No 1 of November 2010 for the attention of the

Special Commission of June 2011 on the practical operation of the

1980 Hague Child Abduction Convention and the

1996 Hague Child Protection Convention

QUESTIONNAIRE SUR LE FONCTIONNEMENT PRATIQUE DE LA CONVENTION 
DE LA HAYE DU 25 OCTOBRE 1980 SUR LES ASPECTS CIVILS DE L’ENLÈVEMENT
INTERNATIONAL D’ENFANTS ET DE LA CONVENTION DE LA HAYE 
DU 19 OCTOBRE 1996 CONCERNANT LA COMPÉTENCE, LA LOI APPLICABLE, 
LA RECONNAISSANCE, L’EXÉCUTION ET LA COOPÉRATION EN MATIÈRE 
DE RESPONSABILITÉ PARENTALE ET DE MESURES DE PROTECTION DES ENFANTS
établi par le Bureau Permanent
*   *   *

QUESTIONNAIRE CONCERNING THE PRACTICAL OPERATION OF THE 
HAGUE CONVENTION OF 25 OCTOBER 1980 ON THE CIVIL ASPECTS OF
INTERNATIONAL CHILD ABDUCTION AND THE HAGUE CONVENTION 
OF 19 OCTOBER 1996 ON JURISDICTION, APPLICABLE LAW, RECOGNITION,
ENFORCEMENT AND CO-OPERATION IN RESPECT OF PARENTAL
RESPONSIBILITY AND MEASURES FOR THE PROTECTION OF CHILDREN
drawn up by the Permanent Bureau

INTRODUCTION TO THE QUESTIONNAIRE
Objectives of the Questionnaire 
This Questionnaire is addressed in the first place to States Parties to the 1980 and / or 1996 Convention(s).
 It has the following broad objectives:

a. To seek information from States Parties as to any significant developments in law or in practice in their State regarding the practical operation
 of the 1980 and / or 1996 Convention(s); 
b. To identify any current difficulties experienced by States Parties regarding the practical operation of the 1980 and / or 1996 Convention(s); 
c. To obtain the views and comments of States Parties on the services and supports provided by the Permanent Bureau of the Hague Conference on Private International Law regarding the 1980 and / or 1996 Convention(s); 

d. To obtain feedback on the use made of the Guide to Good Practice under the 1980 Convention and the impact of previous Special Commission recommendations;

e. To obtain views and comments on related projects of the Hague Conference on Private International Law in the fields of international child abduction and international child protection; and 

f. To obtain views and comments on the priorities for the upcoming Special Commission meeting.

The Questionnaire will facilitate an efficient exchange of information on these matters between States Parties, as well as other invitees, prior to the Special Commission meeting. 
Scope of the Questionnaire

This Questionnaire is intended to deal with only those topics not covered by the Country Profile for the 1980 Convention (currently in development and to be circulated for completion by States Parties in April 2011). The new Country Profile will provide States Parties with the opportunity to submit, in a user-friendly tick-box format, the basic information concerning the practical operation of the 1980 Convention in their State. States Parties should therefore be aware that, for the purposes of the Special Commission meeting, their answers to this Questionnaire will be read alongside their completed Country Profile. 
States Parties should also be aware that this general Questionnaire will be followed, in due course, by a questionnaire dealing specifically with the issue of a protocol to the 1980 Convention. This Questionnaire is not therefore intended to deal directly with any questions surrounding the issue of a protocol to the 1980 Convention. 

Whilst this Questionnaire is primarily addressed to States Parties to the 1980 and / or 1996 Convention(s), we would welcome from all other invitees to the Special Commission (i.e., States which are not yet Party to either Convention, as well as certain intergovernmental organisations and international non-governmental organisations) any comments in respect of any items in the Questionnaire which are considered relevant.
We intend, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >). Please therefore clearly identify any responses which you do not want to be placed on the website. 

We would request that replies be sent to the Permanent Bureau, if possible by e-mail, to secretariat@hcch.net no later than 18 February 2011.  
Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (wd@hcch.nl) and / or Hannah Baker, Legal Officer (hb@hcch.nl).
QUESTIONNAIRE CONCERNING THE PRACTICAL OPERATION OF 

THE 1980 AND 1996 CONVENTIONS
Wherever your replies to this Questionnaire make reference to domestic legislation, rules, guidance or case law relating to the practical operation of the 1980 and / or the 1996 Convention(s), please provide a copy of the referenced documentation in (a) the original language and, (b) wherever possible, accompanied by a translation into English and / or French.  
	Name of State or territorial unit:
 Germany

	For follow-up purposes

	Name of contact person: Ulrike Janzen

	Name of Authority / Office: Federal Ministry of Justice

	Telephone number: 0049 30 18580 9134

	E-mail address: janzen-ul@bmj.bund.de


PART I: RECENT DEVELOPMENTS
 
1. Recent developments in your State
	1.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding the legislation or procedural rules applicable in cases of: 

a. International child abduction; and 

b. International child protection?


Where possible, please state the reason for the development in the legislation / 
rules.

	
In September 2009, a major reform of the proceedings in family matters (act on proceedings in family matters and on matters of non-contentious jurisdiction - FamFG) entered into force. In July 2009, the German Parliament has adopted the implementing legislation for the 1996 Hague Convention, which entered into force on 1 January 2011. However, there were no substantial structural changes. There is now one single act of Parliament implementing the 1980 Hague Convention, the 1980 Luxembourg Convention, the Brussels IIa-Regulation (Regulation (EC) No. 2201/2003) and the 1996 Hague Convention. The implementing legislation can be found in the internet: 

http://www.gesetze-im-internet.de/englisch_intfamrvg/act_on_international_family_law.pdf  --- or ---
 www.bundesjustizamt.de/custody-conflicts (click on "Legal provisions and Explanatory Reports", then "International Family Law Procedure Act - IFLPA")



	1.2 Please provide a brief summary of any significant decisions concerning the interpretation and application of the 1980 and / or 1996 Convention(s) given since the 2006 Special Commission by the relevant authorities
 in your State. 

	

There have been no significant changes of case law.


	1.3 Please provide a brief summary of any other significant developments in your State since the 2006 Special Commission relating to international child abduction and / or international child protection.

	
In 2009 the Lisbon Treaty of 13 December 2007 came into force.


2. Issues of compliance

	2.1 Are there any States Parties to the 1980 and / or 1996 Convention(s) with whom you are having particular difficulties in achieving successful co-operation? Please specify the difficulties you have encountered and, in particular, whether the problems appear to be systemic.

	

1980 Convention: (We abstain from indicating the precise Contracting States (CS)  concerned)
One CS: lack of response from Central Authority, lengthy proceedings, no returns ordered
One CS has implemented the 1980 Convention as a legal assistance convention; i.e. one State acts upon request of another and lends assistance to it. Therefore under the law of that CS the child always has to be handed over not to the applicant but to a representative of the "requesting State". Article 15-declarations can only be obtained from that CS through letters rogatory.
Two CS: While earlier the Central Authority used to bring the case before the court, now this is no longer possible. The applicant is given a list of attorneys and has to organize his/her legal representation him/herself from abroad. It has thus become a lot more cumbersome for an applicant residing abroad to bring return proceedings in these two countries.
One CS: Apparently the applicant needs to find and hire a lawyer by himself; the Central Authority cannot represent him/her in the proceedings nor organize representation. Moreover, personal attendance of the applicant at the hearing seems to be required. Communication with the Central Authority is excellent, though.
One CS: high attorney fees; legal aid is not granted if applicant would not receive legal aid in the requesting State

One CS:difficulties in locating the child, lengthy proceedings

One CS: no implementing legislation, slow communications, no awareness among the courts of Articles 16 and 17 of the 1980 Conventionn.
One CS: no implementing legislation so far (legislation us under way as far as we know), slow communication due to the fact that the Central Authority has instructions to handle only documents in its language, also where communications between Central Authorities are concerned. Translations of incoming letters written, e.g., in English may take at least two months.
One CS: no implementing legislation; Central Authority is therefore unable to bring the case before the courts. It appears that legislation is now under way.
One CS: legal aid is inexistent; Central Authority assists in finding pro bono lawyers. This procedure has improved recently.
In many Latin American countries, communication with the Central Authority is very slow. Some hardly ever report on new developments in a case on their own initiative; requests for the status of the case are often answered after the 4th reminder only. Some do not communicate directly with other Central Authorities but only through diplomatic channels (formal legal assistance) and require legalization of documents. Often the staff and contact details of Central Authorities change quickly without information being passed on to HCCH for an update on the website. Communication in English as the working language of most Central Autorities is often not possible. Often there is no implementing legislation, and it is often unclear which court has jurisdiction. Articles 16 and 17 are not widely known among the courts.




	2.2 Are you aware of situations / circumstances in which there has been avoidance / evasion of either Convention? 

	
--


PART II: THE PRACTICAL OPERATION OF THE 1980 CONVENTION

3. The role and functions of Central Authorities designated under the 1980 Convention

In general
	3.1 Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	

Some Central Authorities do not respond to e-mails and/or faxes. In some cases the opportunity arose to discuss this issue at a meeting or when the German CA had some trainee from that country who could phone the other CA using that country's language. It then often turned out that these CAs have internal regulations that they may not process any incoming message that is not an original bearing a signature. In some countries a fax is considered sufficient provided that it is followed by the original by ordinary mail. It would correspond more to the spirit of the Convention (and to the recommendations in the Guides to Good Practice) if these CAs moved to accepting modern and rapid means of communication. Where this is absolutely impossible for them, they should at least inform the other CAs and not simply leave incoming mail unanswered because it is written in the wrong form.

Similarly, there are States that do not process incoming messages which are not in their own language. They are entitled to act this way (Article 24 of the Convention) but they should at least inform other CAs about this practice. Among CAs, it is common practice to transmit the request as such (which is often forwarded to the court in the requested State) and the necessary documents with a translation into the language of the requested State, but the working language for communications between most CAs is English. Where this is not accepted or causes delay (some CAs have internal rules that they are only allowed to process incoming mail if it is in their own language so they need to have it translated first) the other CAs should be informed of this.
In some countries the contact details of the CA often change without the new details being provided to the HCCH website. E-mail addresses indicated are often those of named persons, and if these persons move to different jobs the mails sent to their mail address either return as undeliverable or remain unanswered.
 


	3.2 Have any of the duties of Central Authorities, as set out in Article 7 of the 1980 Convention, raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	
--

	3.3 Has your Central Authority encountered any difficulties with the interpretation and / or application of any of the 1980 Convention provisions? If so, please specify.

	
--


Legal aid and representation

	3.4 Do the measures your Central Authority takes to provide or facilitate the provision of legal aid, legal advice and representation in return proceedings under the 1980 Convention (Art. 7(2) g)) result in delays in proceedings either in your own State, or, where cases originate in your State, in any of the requested States you have dealt with? If so, please specify.

	

Legal aid for incoming Hague return cases is subject to a means-and-merits test in Germany. The court that will hear the case later is also responsible for deciding whether legal aid will be granted. The application form and an instruction leaflet are available in German and English. Often it takes some time until the applicant has completed the form and submitted the necessary documentary evidence.

As concerns outgoing cases, there are sometimes delays in States where there is no State-funded legal aid system and an attorney needs to be found who is willing to work on pro bono basis.

In one CS the applicant will get legal aid if he/she is entitled to legal aid in his or her State of habitual residence. This is disadvantageous for applicants residing, e.g., in Germany because even though their income might be too high for them to be entitled to legal aid in Germany, they are unable to afford the much higher attorney's fees in that CS.



	3.5 Are you aware of any other difficulties in your State, or, where cases originate in your State, in any of the requested States you have dealt with, regarding the obtaining of legal aid, advice and / or representation for either left-behind parents or taking parents?
 

	

Some States have recently changed their law and/or practice or are about to do so. Often the CA no longer represents the applicant in court proceedings under the new law. This makes it more expensive and more difficult for the applicant to have his or her case heard in court.



Locating the child

	3.6 Has your Central Authority encountered any difficulties with locating children in cases involving the 1980 Convention, either as a requesting or requested State? If so, please specify the difficulties encountered and what steps were taken to overcome these difficulties.

	

In many CS it might take a long time to locate a child if there are no criminal proceedings pending at the same time. Sometimes the institution of criminal proceedings helps because it makes other police and criminal instruments and methods available for locating a child. Later on, however, criminal proceedings against the abducting parent in the requesting State might lead to a refusal to return the child because of an Article 13 exception. They may also be an obstacle to amicable settlements.
If Germany is the requested State, German law offers the following tools to the German CA for locating a child: 

In Germany, residents must register with the municipality. Most of the returning parents do indeed do this, and if the applicant is able to indicate where parent and child might have gone to in Germany, the CA's check with the population register leads to a hit in more than 90% of the cases. If it doesn't, the measures described under No 3.7 will be applied. If there is a hit but later it turns out that the persons do not actually live there, the measures under No 3.10 will be applied (police).



	3.7 Where a left-behind parent and / or a requesting Central Authority have no information or evidence regarding a child’s current whereabouts, will your Central Authority still assist in determining whether the child is, or is not, in your State?

	

Yes. If a check of the (decentralized municipal) population register is not possible because there are no indications where in Germany the abducting parent and the child might be, the Central Authority is authorised to collect vehicle keeper data at the Federal Motor Transport Authority, and to request the providers of social benefits for notification of a person’s current whereabouts. The Central Authority can also cause issuance, by the Federal Criminal Police Office, of a notice for ascertainment of a person’s whereabouts, and it can initiate the storage of a search notice in the Federal Central Criminal Register.



	3.8 In your State do any particular challenges arise in terms of locating children as a result of regional agreements or arrangements which reduce or eliminate border controls between States? If so, please specify the difficulties encountered and any steps your State has taken to overcome these difficulties. Are there any regional agreements or arrangements in place to assist with locating children because of the reduced / eliminated border controls?

	

The Schengen area which includes a number of EU- and non-EU States in Europe has abolished passport controls at its internal borders (i.e. between two States belonging to the Schengen system). If a child has been abducted from Germany, or the child has been abducted to Germany but there is a risk of further flight, the applicant (in the first case) or the German CA (in the second case) can request a Schengen border alert from the German courts. The abducting parent and the child will then be entered into the Schengen Information System (SIS). Initially this was quite effective because the abolition of border controls between the Schengen States was counterbalanced by increased border controls at the external borders of the Schengen area. In 2006, however, the Schengen Borders Code was adopted. Pursuant to its Article 7(2) a systematic check of identity documents of persons having the nationality of an EU Member State against the Schengen Information System is no longer possible at the external borders of the Schengen area. For EU citizens, the only database that may be routinely and systematically checked is a database where ID documents that have been stolen, are missing, being abused or declared invalid are registered. A check in the SIS is only allowed on an accidental, non-systematic basis for EU citizens. Since this change was made, it has become a lot easier to remove a child from the Schengen area in spite of a Schengen border alert.



	3.9 Where a child is not located in your State, what information and / or feedback is provided to the requesting Central Authority and / or the left-behind parent as to the steps that have been taken to try to locate the child and the results of those enquiries? 

	

The German CA normally carries out a check with the population register and exhausts all available measures mentioned under No 3.7 if necessary before reporting back that the child cannot be found in Germany. The measures taken are not listed in detail unless the applicant or the requesting CA specifically asks for details of the measures taken. In that case they will be mentioned explicitly.



	3.10 Has your Central Authority worked with any external agencies to discover the whereabouts of a child wrongfully removed to or retained within your State (e.g., the police, Interpol, private location services)? Have you encountered any particular difficulties in working with these external agencies? Is there any good or bad practice you wish to share on this matter?  

	

Police. Sometimes the CA's check with the population registry provides an address of the abducting parent and child, and the CA subsequently files the return application with the court within the district of which they were located. It has happened in some cases then that the court was unable to effect service because the abducting parent was not living under the address given any longer. In such cases the German CA will ask the police to check on-site whether the person is still living there or has moved away. In other - rare - cases there is no entry in the population register but the applicant has provided information which is sufficiently precise to ask the police for a check. Such checks may be open or covered, depending on whether there is a risk that the abducting parent might flee again with the child if he or she becomes aware that the police is tracing him/her.
Where a yellow notice for the child and/or a yellow or red notice for the abducting parent is issued by another Contracting State through Interpol, the Federal Criminal Office as the German National Central Bureau (NCB) for Interpol will contact the Central Authority in case of a hit of these persons in Germany. The CA will check whether we have Hague proceedings already. If this is not the case, the German CA will contact the State of former habitual residence to see whether they have a Hague application and just did not know which State to send it to. If necessary, the German CA will initiate measures to obtain border alerts and measures by the family court securing the presence of the child in Germany until further clarification. The German NCB, the CA and the public prosecutor will then discuss how best to coordinate the proceedings (criminal, police and civil).




Information exchange, training and networking of Central Authorities

	3.11 Has your Central Authority shared its expertise with another Central Authority or benefited from another Central Authority sharing its expertise with your Central Authority, in accordance with the Guide to Good Practice – Part I on Central Authority Practice?


	

Yes. The German CA has received visits from, i.a., the CAs of Croatia, Turkey, Ukraine and the United States of America in the past. Staff of the German CA have visited the CAs of Guatemala, Italy, the Netherlands, Portugal and Ukraine to exchange experiences and discuss cases. Experts and legislators from Bulgaria and Japan visited the German CA before their respective countries joined the 1980 Convention, and in 2011 experts and legislators from the Russian Federation are expected. From 2000 to 2008, annual meetings of the CAs of the US and Germany were held.

The German CA is regularly consulted, and consults regularly, other CAs on general issues of common interest as well as on individual cases. Recent consultations by e-mail and telephone took place, e.g., with Italy, Lithuania, the Netherlands, Sweden, Ukraine, the United Kingdom (England & Wales) and the United States of America.



	3.12 Has your Central Authority organised or participated in any other networking initiatives between Central Authorities such as regional meetings via conference call, as proposed in Recommendations Nos 1.1.9 and 1.1.10
 of the 2006 Special Commission?

	

Yes. The European Commission has begun, in 2010, to organize bilateral meetings between CAs at the one-day meeting of CAs of EU Member States under the Brussels II a-Regulation (a Regulation amending the application of the 1980 Hague Convention among EU Member States) which is being held once a year within the framework of the European Judicial Network (EJN). This was welcomed by all CAs and will be repeated in 2011.
In 2007, the German CA participated in a conference organized by the Czech Ministry of Justice on the 1980 Hague Convention, bringing together legal practitioners from the Czech Republic and other EU Member States.

In 2008, the German CA, upon invitation by the Lithuanian CA, participated in a conference in Lithuania for Lithuanian judges and legal practitioners on the 1980 Convention.

In 2009 the German CA, upon invitation by the Latvian CA, participated in a conference in Latvia for Latvian judges on the 1980 Convention and the Brussels IIa-Regulation.

In October 2010 the German CA particpated in a multilateral conference held in Germany, see below 22.1.f.
In February 2011 the German CA and the German Hague liaison judge have participated in a regional conference of the TAIEX programme on the 1980 Convention for the Balkan States (Albania, Bosnia & Herzegovina, Croatia, Former Yugoslav Republic of Macedonia, Montenegro, Serbia) where representatives of the CAs of Latvia and Turkey also participated as speakers.

All these conferences and meetings were also used to discuss pending cases with the other CAs where necessary. They are only mentioned as examples.



	3.13 Would your Central Authority find it useful to have an opportunity to exchange information and network with other Central Authorities on a more regular basis than at Special Commission meetings?

	

Yes. However, there is actually no hindrance for such exchange, and it is a also a question of workload, resources and priorities to what extent it is possible.



Statistics

	3.14 If your Central Authority does not submit statistics through the web-based INCASTAT database, please explain why.

	

So far we have been using an Excel sheet to keep our statistics which was developed according to the needs of the first and second statistical analysis carried out by Professor Lowe for the Hague Conference in the past. In order to simplify maintenance and security issues, the administration of the Federal Office of Justice, of which the German Central Authority is part since 2007, has decided to harmonize IT applications used within the authority. Therefore the statistics will in the future be kept in a single database that also administers our case files, contact details of other Central Authorities, list of Contracting States and country profile information. Our current human resources do not permit to enter all statistical data twice - into our domestic system and in INCASTAT.
 



Views on possible recommendations

	3.15 What recommendations would you wish to see made in respect of the role and particular functions that Central Authorities might, or do, carry out?

	--


4. Court proceedings

	4.1 If your State has not limited the number of judicial or administrative authorities who can hear return applications under the 1980 Convention (i.e., it has not “concentrated jurisdiction”), are such arrangements being contemplated?
 If the answer is no, please explain the reasons.

	

Not applicable. Germany limited the jurisdiction for Hague return proceedings to 22 out of the currently 661 family courts in Germany in 1999.



	4.2 Are any procedural rules in place in your State in relation to return proceedings brought under the 1980 Convention? If so, do you consider that the procedural rules which are applied allow the relevant authorities to reach a decision within six weeks? To what extent do you consider that delays in return proceedings under the 1980 Convention are linked to a lack of appropriate procedures?

	

The German implementing act concerning the 1980 Hague Convention amends and supplements the procedural rules for family proceedings applicable in general (concerning the 2009 reform see 1.1). Legal challenges are restricted to one instead of the usual two levels with a deadline of two weeks for filing the appeal; enforcement is tightened up (enforcement of a return order is effected by the court which last heard the case, even if it is the appellate court, while in other cases it would always be the first instance court to enforce an order; enforcement has to occur on the court's own motion and the court is responsible for organising and supervising it). The Brussels II a-Regulation makes the 6-weeks-timeframe mandatory for courts of Member States although it is not exactly clear what the timeframe applies to: each instance, the proceedings as a whole until a last-instance decision is given or even the proceedings until the moment that the child is actually returned. Nevertheless the existence of this rule has considerably shortened the length of proceedings in Germany: The average time until a final decision is reached (either a first-instance order becoming final or a decision by the appellate court) dropped from 110 days in 2004 to 65 days in 2008. The time needed by first instance courts dropped from 64 to 42 days over the same period.




5. Domestic violence allegations and Article 13(1) b) of the 1980 Convention

	5.1 Is the issue of domestic violence or abuse often raised as an exception to return in child abduction cases in your State? What is the general approach of the relevant authorities to such cases? 

	

In 2009 research was carried out throughout all decisions in Hague return cases given by German courts between 1994 and 2008 in proceedings in which the German Central Authority was involved. This included 527 decisions. Article 13(1) b) was invoked as an exception in 126 cases between 1994 and 1998. Only 12 of them concerned domestic violence. Return was refused in 10 of these cases. After the concentration of jurisdiction in Germany, Article 13(1) b) was discussed by the court as an exception in 208 cases between 1999 and 2008. 30 of them concerned domestic violence / child abuse; and in 17 of these cases return was eventually refused (see Aline Nederveen, Internationale Kinderontvoering, Universiteit Utrecht, 2010, pp. 61, 75 et seq.).



	5.2 In particular:

	a. What is the standard of proof applied when a taking parent relies on Article 13(1) b)?

	
See below 7.1

	b. Bearing in mind the obligation in the 1980 Convention to act expeditiously in proceedings for the return of children,
 how far do the relevant authorities in your State investigate the merits of a claim that domestic violence or abuse has occurred? How are resulting evidentiary issues dealt with (e.g., obtaining police or medical records)? How is it ensured that no undue delay results from any such investigations?

	

See below 7.1. Courts recall that it is up to the abducting parent to prove such allegations, and due to the nature of the proceedings, only evidence present at the hearing at the latest will be admitted. The court will not investigate ex officio. Courts keep moreover in mind that in most cases, protection can be sought and obtained in the State of the former habitual residence of the child so that domestic violence does not necessarily prevent return. See also 5.4.




	c. Is expert evidence permitted in such cases and, if so, regarding which issues? How is it ensured that no undue delay results from the obtaining of such evidence?

	

Permitted it is, regarding all issues. It is however only admitted by the court in exceptional cases because normally even if domestic violence is proven, it should be dealt with by the courts of the requesting State. Where expert evidence is used, often the courts will set a tight timeline for the expert and ask him/her only for an oral report to be given at the hearing or set a very short deadline for written submissions.



	5.3 Where allegations of domestic violence / abuse are made by the taking parent, how will the relevant authority deal with any reports from children as to the existence of such domestic violence / abuse? 

	

The children will be heard, but the judge will normally avoid addressing the issue directly. Nevertheless this hearing often clarifies the issue.



	5.4 Where allegations of domestic violence / abuse are made by the taking parent, what tools are used by judges (or decision-makers) in your State to ascertain the degree of protection which can be secured for the child (and, where appropriate, the accompanying parent) in the requesting State upon return (e.g., information is sought from the requesting Central Authority, direct judicial communications are used, expert evidence on foreign law and practice is obtained, direct notice can be taken of foreign law, etc.)?

	

Asking the other Central Authority is a channel regularly used, sometimes liaison judges are involved as well (the German Central Authority often involves liaison judges itself if additional or quicker information can be expected through this channel). Expert evidence on foreign law and practice is very rarely obtained (it has happened in the past where the foreign law on custody had changed, and there were difficult legal issues concerning the transition rules). For deadlines etc. see 5.2.c above. Direct notice of foreign law by the German judge occurs rarely but it has happened. The German judge may also ask the applicant to provide a document by the competent services confirming that, e.g., psychological or medical assistance or assistance by other services stands ready to deal with the child following return.



	5.5 Do any regional agreements affect the operation of Article 13(1) b) in your State (e.g., for European Union Member States excluding Denmark, Art. 11(4) of the Brussels II a Regulation
)? If so, please comment upon how the relevant regional provision(s) have operated in practice. 

	

The practice of the German Central Authority shows that Article 11(4) of the Brussels II a Regulation has made German judges more aware of the fact that they should try to have obstacles to the return of the child set aside by cross-border co-operation with the requesting State. The Central Authority and/or liaison judges are then asked to assist in this respect (e.g. to have a warrant of arrest set aside or to have assistance by child protection authorities organized so that the services stand ready when parent and child arrive). This effect has also been noted in outgoing cases. In one case a Spanish court set a deadline of one week for the German Central Authority to demonstrate that in a case of domestic violence, protective measures for mother and child had been arranged. They had been in a women's shelter in Germany before they left for Spain. The German Central Authority was able to arrange that they could return to the shelter and that the youth welfare office would assist them as it had already done before the abduction. Liaison judges have also helped putting measures in place in similar cases.



	5.6 From your practical experience, what do you see as the main (a) similarities, and (b) inconsistencies between States Parties regarding the application and interpretation of Article 13(1) b) in cases of alleged domestic violence? Can you suggest any good practice which should be promoted on this issue?

	

No statement on similarities and inconsistencies is possible from our experience. States should have measures available in their law to protect returning parents and children from domestic violence. Such measures should be available quickly and at low cost.



	5.7 Do you have any other comments relating to domestic violence or abuse in the context of either the 1980 or the 1996 Convention?

	
--


6. Ensuring the safe return of children

The implementation of previous Special Commission recommendations

	6.1 What measures has your Central Authority taken to ensure that the recommendations of the 2001 and 2006 Special Commission meetings
 regarding the safe return of children are implemented?  

	
See below.


	6.2 In particular, in a case where the safety of a child is in issue and where a return order has been made in your State, how does your Central Authority ensure that the appropriate child protection bodies in the requesting State are alerted so that they may act to protect the welfare of a child upon return (until the appropriate court in the requesting State has been effectively seised)?

	

The German Central Authority would inform the other Central Authority and ask it to inform the competent authorities in the other State (e.g. child protection bodies). Another channel that is sometimes used is direct judicial communication with or without the assistance of liaison judges. If the safety of the child is seriously at issue, German courts would often require protective measures to be already in place before the return order is made - or at least before the child is actually returned to the other State.




Methods for ensuring the safe return of children

	6.3 Where there are concerns in the requested State regarding possible risks for a child following a return, what conditions or requirements can the relevant authority in your State put in place to minimise or eliminate those concerns? How does the relevant authority in your State ensure that the conditions or requirements put in place are implemented and adhered to?

	

Sometimes German judges hearing Hague cases enter into contact with the judge having jurisdiction for custody and/or child protection measures in the State of habitual residence of the child to find out whether proceedings there can take place quickly after the return of the child and what measures are available. They might request safe harbour orders or mirror orders to be presented before they actually order the return or at least before the child travels.




Direct judicial communications
	6.4 Please comment upon any cases (whether your State was the requesting or requested State), in which the judge (or decision-maker) has, before determining an application for return, communicated with a judge or other authority in the requesting State regarding the issue of the child’s safe return. What was the specific purpose of the communication? What was the outcome? What procedural safeguards surround such communications in your State?
 

	

See 6.2 and 6.3. In addition, German judges hearing Hague cases have entered into contact with the authorities of the requesting State in order to have an arrest warrant set aside.

The draft Principles on Direct Judicial Communications have been presented to the German judges having jurisdiction for Hague cases at two judicial conferences in 2009 by two German liaison judges. They are being applied by the German judiciary.
In one case, a German judge hearing Hague return proceedings was convinced that the child was not stable enough to go through two more relocations (i.e. return to the State of habitual residence where custody proceedings were already pending, and perhaps subsequently, should the abducting mother be granted sole custody and/or the right to relocate to Germany with the child, the second relocation to Germany). The German court tried to negotiate with the English judge in charge of the custody proceedings whether the child could remain in Germany until the English judge had made his custody order so that the child would only have to relocate one more time if father were granted custody. The English judge could only be convinced to speak to the German judge through the intervention of the Liaison judge for England and Wales. He was however not willing  to agree to this proposal. As a consequence, the German judge refused to return the child under Article 13(1) b).




Use of the 1996 Convention to ensure a safe return
	6.5 If your State is not Party to the 1996 Convention, is consideration being given to the possible advantages of the 1996 Convention in providing a jurisdictional basis for urgent protective measures associated with return orders (Arts 7 and 11), in providing for their recognition by operation of law (Art. 23), and in communicating information relevant to the protection of the child (Art. 34)?

	
Not applicable.


Other important matters
	6.6 Are you aware of cases in your State where a primary carer taking parent has refused or has not been in a position to return with the child to the requesting State? How are such cases dealt with in your State? Please provide case examples where possible.

	

Normally, German courts order the abducting parent to return the child within a timeframe fixed by the court (2-4 weeks after the judgment is pronounced). The judgment then goes on saying that, should the abducting parent not comply with this obligation within the timelimit, the handover to the applicant is ordered for the purpose of returning the child to the State of habitual residence. This latter order can then be enforced by coercive measures (fine, arrest, and physical removal of the child from the abducting parent by a bailiff and handover to the applicant). Enforcement has to be carried out by the court on its own motion, and the choice of coercive measures that are appropriate in the individual case is at the judge's discretion.

In practice, all possibilities have in fact occurred. Non-enforcement (court's inactivity), in particular following the ECHR judgment of 6 July 2010 in the case of Neulinger and Shuruk v. Switzerland (pending case with Australia where taking mother cannot return to Australia with the child due to her own illness); enforcement (hand-over to applicant), child being taken into care until the applicant arrives, fines of up to 25.000 Euros ordered against the abducting parent, warrant of arrest against the abducting parent, either lifted upon request (followed by return) or not (followed by return and non-return orders, depending on the particular case). No specific requesting States to be highlighted.



	6.7 What steps has your State taken to ensure that all obstacles to participation by parents in custody proceedings after a child’s return have been removed (in accordance with Recommendation No 1.8.5 of the 2006 Special Commission)? In particular, where a custody order has been granted in the jurisdiction of, and in favour of, the left-behind parent, is the order subject to review if the child is returned, upon application of the taking parent?

	

Where Germany was the requesting State, the German Central Authority has sometimes assisted the abducting parent in obtaining a visa to enter Germany and participate in the custody proceedings following the return of the child. In other cases, the German Central Authority has been able to convince German prosecution authorities to lift an arrest warrant against the abducting parent.

A custody order can be applied for at any time, and an existing custody order can be amended according to German law, inter alia, due to a change of circumstances including a mere lapse of time.
Where Germany was the requested State in Hague return proceedings, German judges have sometimes asked for mirror orders or safe harbour orders and/or undertakings but there is some uncertainty as to details. Hence these issues will be one of the key topics at the two 2011 conferences for German judges having specialized jurisdiction for Hague cases (together with the issue of cooperation with the police and prosecution authorities as well as transfrontier contact).





	6.8 In cases where measures are put in place in your State to ensure the safety of a child upon return, does your State (through the Central Authority, or otherwise) attempt to monitor the effectiveness of those measures upon the child’s return? Would you support a recommendation that States Parties should co-operate to provide each other with follow-up information on such matters, insofar as is possible?

	

So far, as a rule the German Central Authority has not been involved in an ongoing monitoring following the return of the child. We would be hesitant to impose this additional burden on Central Authorities as a general task to be complied with. We also think that it is in principle for the requesting State to ensure the protection of the child after his or her return. We cannot however close our eyes to the need of monitoring the reality of those protective measures to a certain extent and where appropriate. As the effectiveness of such protection is one of the preconditions upon which the 1980  Convention builds its system of return of children and an important condition for the mutual trust of the Contracting States, we support the idea of monitoring; the modalities would need to be discussed (e. g. pilote projects or studies?).




7. The interpretation and application of the exceptions to return 
In general

	7.1 Where the taking parent raises any exceptions under Article 13 or Article 20 of the 1980 Convention, what are the procedural consequences? What burden and standard of proof rest on the taking parent in respect of such exceptions?
 

	

The taking parent will normally raise such exceptions in writing after having been served with the document instituting the proceedings. The German court will then respond by informing the abducting parent that he/she bears the burden of proof and that the existence of such exception needs to be proven. Mere assertion is not enough. Furthermore the court will inform that due to the nature of the proceedings, evidence is normally limited to such evidence that is presented at the hearing in order to avoid delay (i.e. no further investigation will take place, in particular no cross-border taking of evidence under any relevant international or regional instruments). Like this the party is warned that everything has to be presented at the hearing at the latest.



	7.2 Does the raising of exceptions under Article 13 or Article 20 in practice cause a delay to return proceedings? What measures, if any, exist to keep such delay to a minimum?

	

See 7.1.



Article 13(2) and hearing the child
	7.3 In relation to Article 13(2) of the 1980 Convention: 

	a. By whom, and how, will any enquiry be made as to whether a child objects to a return?  

	
Normally the judge hearing the Hague case will hear the child in person. In Germany, such personal hearing is mandatory for custody and contact cases, and thus family judges are used to doing it.



	b. Who will assess the child’s maturity for the purposes of Article 13(2)? 

	
Normally the judge hearing the Hague return case (after having heard the child, the parents, the youth welfare office and the child's guardian ad litem). In exceptional cases and under strict time limits, an expert opinion as to the child's maturity might be requested.



	c. In what circumstances, in practice, might the relevant authority in your State refuse to return a child based on his or her objections? Please provide case examples where possible.

	
In one case, a German court of appeal refused to return a child to Spain after having heard the 9-year-old child who strongly objected. The court requested an expert opinion on the issue of the child's maturity, and when the expert stated that the child was mature enough for her views to be taken into account the court followed this. In another case, however, a German court of first instance ordered the return of a 15-year-old boy to Italy in spite of his objections. The court stated in its judgment that the judge had explained to the boy, who wanted to remain with his father in Germany, that return did not mean that he would have to stay permanently in Italy with his mother, but merely that he should explain to the Italian judge in the custody proceedings that - and why - he rather wanted to live with his father than with his mother. The court found that the boy was old enough to understand the distinction between Hague return proceedings and custody proceedings and did therefore not take his objections into account. This decision is an exception, though. Normally, the older the child is the more weight is given to his or her views by the German courts, but the judges are aware that refusal based on the child's will remains an exception. They also try to assess whether the child has been influenced by the abducting parent, and his or her will should therefore be given less weight.



	7.4 How, if at all, have other international and / or regional instruments affected the manner in which the child’s voice is heard in return proceedings in your State?
 

	

Not at all. Under German domestic law the personal hearing of the child by the judge is already required in all cases concerning the child. Mention can also be made of Article 11(2) Brussels IIa-Regulation, 24(1) of the EU Charter of Fundamental Rights, Article 12 of the 1989 UN Convention on the Rights of the Child and Articles 3 and 6 of the 1996 European Convention on the Exercise of Children's Rights.



	7.5 How does your State ensure that hearing a child does not result in any undue delay to the return proceedings?

	

For us it remains unclear how hearing a child could possibly delay the proceedings. The child is in Germany, this is why the return proceedings have been brought before the German court. Normally the court will schedule only one oral hearing, and the child is heard by the judge on that day immediately before the hearing. German family courts normally have appropriate rooms with toys and a child-friendly atmosphere, and the family judges are hearing children on a regular basis. They will normally also have received training by child psychologists. Normally, there is no "undue" delay possible.




Article 20 

	7.6 How has Article 20 of the 1980 Convention been applied in your State? Are you aware of an increase in the use of this Article (please note that Art. 20 was not relied upon at all according to the 1999 Statistical Survey, nor was it a sole reason for refusal in 2003
)? 

	

No refusal based on Article 20 by German courts is known to the German Central Authority.




Any other comments
	7.7 Do you have any other comment(s) you would like to make regarding any of the exceptions to return within the 1980 Convention?

	

Research carried out in 2009 over all decisions handed down by German courts in Hague return proceedings in which the German Central Authority was involved since 1994 showed that before the concentration of jurisdiction which occurred in 1999, an Article 13(1)b) exception was frequently raised and successful in 35% of cases where it was raised. Since then, it has been successful in only 18% of the cases where it was raised. The exception of acquiescence/consent has been raised to a much larger extent after 1999 than before but was accepted by the courts only in 29% of the cases. See A. Nederveen, Internationale Kinderontvoering. Rechtsvergelijkend onderzoek tussen Nederland en Duitsland in het kader van de weigerungsgronden van het Haags Kinderontvoeringsverdrag 1980, Universiteit Utrecht, 2010, p. 73 et seq.




8. Article 15 of the 1980 Convention
	8.1 Have you encountered any difficulties with the use of Article 15? If so, please specify the difficulties encountered and what steps, if any, have been taken to overcome such difficulties.  

	

In 2008, the German Central Authority has carried out an analysis of the incoming cases (abduction to Germany) it has processed since 1994 with regard to Article 15-declarations. The resulting chart, which has since then been updated on an ongoing basis, shows that such declarations are not available in many countries. Very often a statement by the foreign Central Authority under Article 8 f) of the 1980 Convention on the law of that State is all that is available, or an affidavit by a legal professional/attorney. Where court-issued Article 15-declarations are available, they often have to be obtained in full adversarial proceedings including service of process abroad - which in practice excludes their use in Hague return proceedings due to the time required until they can be issued.

Germany has established rules for the issuance of Article 15-declarations in its implementing legislation (see section 41 of the International Family Law Procedure Act, English translation available at www.bundesjustizamt.de/custody-conflicts - "Legal provisions and Explanatory Reports).



	8.2 Has the use of Article 15 caused undue delay in return proceedings in your State? Are there particular States Parties with whom you have had difficulties in this regard? Please provide case examples where possible.

	

See 8.1. It appears particularly cumbersome and time-consuming to obtain an Article 15-declaration from one State which has implemented the 1980 Convention as a legal assistance Convention. Consequently, an Article 15-declaration needs to be requested by the foreign court hearing the Hague case by letter rogatory, and the resulting decision is transmitted the same way (through diplomatic channels). Transmission via the Central Authorities is not possible.



	8.3 Are you aware of any cases in your State where direct judicial communications have been used in relation to Article 15? If so, please provide details of how, if at all, direct judicial communications assisted in the particular case.


	

The specialized German judges having jurisdiction for Hague cases sometimes involve the liaison judges in the European Judicial Network or the Hague Network with a view to clarifying the content of a foreign custody order or the legal situation concerning custody for a child who had been abducted to Germany. In most cases, these contacts have led to the necessary clarifications. No Article 15-declarations were produced in most of these cases because the information provided through the liaison judges rather made the need for an Article 15-declaration disappear.



9. Immigration, asylum and refugee matters under the 1980 Convention
	9.1 Have you any experience of cases in which immigration / visa questions have arisen as to the right of the child and / or the taking parent to re-enter the State from which the child was wrongfully removed or retained? If so, how have such issues been resolved?

	

In cases where a child habitually resident in Germany was abducted to, or retained in, a certain CS, the children were not able to return to Germany timely following a return order in a number of cases because their nationality (which is irrelevant to the provisions of the Convention and thus not necessarily asked for or known) was unclear. If it then turned out that they were nationals of that CS, first it took some time to establish which  authority of that CS had competence to issue identity documents - one in that CS or the  General Consulate of that CS in Germany at the place of residence of the child. The latter is the case, as we now know.  Sometimes it was difficult if not impossible to obtain identity documents for the child because under the law of the State of nationality of the child, both parents need to sign the passport application and the abducting parent was unwilling to do so. Courts hearing Hague return cases are sometimes uncertain as to their powers to overcome such obstacles. May they order the abducting parent to provide a photograph of the child for the identity document and/or sign the application? Or is this subject to the jurisdiction of the State that would issue the identity document? Where and how can a decision be obtained if necessary, and with the necessary speed?




	9.2 Have you any experience of cases involving links between asylum or refugee applications and the 1980 Convention? In particular, please comment on any cases in which the respondent in proceedings for the return of a child has applied for asylum or refugee status (including for the child) in the State in which the application for return is to be considered. How have such cases been resolved?

	
--


	9.3 Have you any experience of cases in which immigration / visa questions have affected a finding of habitual residence in the State from which the child was removed or retained?

	
--

	9.4 Have you any experience of cases in which immigration / visa questions have inhibited the exercise of rights of access?

	

No. In Germany, jurisdiction for cross-border contact applications has been concentrated on an optional basis (choice of the applicant), and in 2008 the German Central Authority invited a specialist of aliens and immigration law to discuss the issues of immigration law relevant to custody and contact proceedings with the German family judges having specialized jurisdiction for Hague cases including Hague contact cases. So in general contact orders are made in light of what is possible under immigration laws.



10. Newly acceding States to the 1980 Convention

	10.1 If your State has recently acceded to the 1980 Convention, what steps have been taken to inform other States Parties of the measures taken to implement the Convention in your State?
 Did you find the Standard Questionnaire for newly acceding States
 useful for this purpose?

	

Not applicable



	10.2 How regularly does your State consider declaring its acceptance of the accessions of new States Parties to the 1980 Convention (Art. 38)?  

	

Germany has accepted almost all accessions so far after the necessary enquiries. Acceptance is considered as soon as a new accession has occurred.



	10.3 What measures, if any, do your authorities take to satisfy themselves that a newly acceding State is in a position to comply with 1980 Convention obligations, such that a declaration of acceptance of the accession can be made (Art. 38)? How does your State ensure that this process does not result in undue delay?

	

Once a new accession occurs, it is checked whether (1) the new State has designated a Central Authority with the necessary contact details and (2) what the basic features of that State's domestic law on custody are and (3) the new State grants legal aid in an effective way. This is i. a. to exclude that Germany accepts accession of a State the domestic family law of which only allows for custody orders that could not be recognized in Germany because they are not based on an examination of the child's best interests (e.g. fixed age limit for custody to be granted to one parent or attribution of custody rights according to the sex of the child).
It should be left to the full discretion of the Contracting State considering the acceptance of an accession if and when to deal with it because there is no obligation under the Convention to do so, and hence no "undue" delay. This is primarily true for the third criterion mentioned above. If there is no effective legal aid system in a newly acceding State this is regarded as not granting access to justice effectively and therefore without the necessary safeguards for fulfilling the obligatinos arising from the Convention if Germans were concerned and had to return a child. The abducting part has to be granted a fair chance for all custody proceedings abroad.




11. The Guide to Good Practice under the 1980 Convention
	11.1 In what ways have you used the Guide to Good Practice – Part I on Central Authority Practice, Part II on Implementing Measures, Part III on Preventive Measures and Part IV on Enforcement
 – to assist in implementing for the first time, or improving the practical operation of, the 1980 Convention in your State?

	

Part I is addressed to legislators and Central Authorities. The part addressed to Central Authorities is known to the Central Authority, and most of the recommendations made have already been implemented by the German Central Authority. A description in detail would go beyond the scope of this Questionnaire.
Part II is addressed to the legislator. The German implementing legislation in our view complies with recommendations of the Guide.
Part III has been translated into German by the German Central Authority and made available to the Hague Conference in order to post it on the HCCH website. The German Central Authority has co-operated in the elaboration of a Guide to Good Practice on Prevention in Belgium (research carried out by Thalia Kruger for Child Focus) and is currently considering the elaboration of a German prevention document as recommended in the HCCH Prevention Guide.

Part IV on enforcement has been fully implemented by legislation and practice in Germany. Judges do however retain some discretion in applying the relevant domestic enforcement provisions to the individual case. Enforcement was a key topic at the two 2009 judicial conferences for specialised Hague judges in Germany which are organised twice a year by the German Central Authority. Moreover, in 2007 and 2008 bailiffs reported to the judges present at these conferences on their experiences and needs concerning the enforcement of Hague return orders.



	11.2 How have you ensured that the relevant authorities in your State have been made aware of, and have had access to, the Guide to Good Practice?

	

see 11.1



	11.3 Do you have any comments regarding how best to publicise the recently published Guide to Good Practice – Part IV on Enforcement (published October 2010)?

	
Translation into the national language (translation into German has been done by the German Central Authority; revision is under way); dissemination by e-mail to competent courts and to associations/organisations of enforcement officers; discussion at judicial conferences, making available on HCCH and Central Authority's websites. Where necessary, involvement of the national government and legislator.



	11.4 Are there any other topics that you would like to see form the basis of future parts of the Guide to Good Practice in addition to those which are already published or are under consideration (these are: Part I on Central Authority Practice; Part II on Implementing Measures; Part III on Preventive Measures; Part IV on Enforcement; and the draft of Part V on Mediation)?

	
--

	11.5 Do you have any other comments about any Part of the Guide to Good Practice?

	
--


12. Relationship with other instruments

	12.1 Do you have any comments or observations on the impact of international instruments on the operation of the 1980 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	
No.

	12.2 Do you have any comments or observations on the impact of regional instruments on the operation of the 1980 Convention, for example, the Brussels II a Regulation
 and the 1989 Inter-American Convention on the International Return of Children?

	

Statistical data prove that the entry into force of the Brussels II a Regulation on 1 March 2005 with its mandatory 6-weeks-deadline for a judicial decision has reduced the length of Hague return proceedings in Germany.

Furthermore, the Regulation enables the courts of the (former) habitual residence to make a (custody) order one last time even where non-return of the child under the 1980 Hague Convention was ordered in the other State under Article 13 of the Convention. Such order is immediately enforceable in the requested State without any need for a declaration of enforceability or registration for enforcement. Given the possible length of custody proceedings this can be quite a challenge for the child's best interests and for the legal system of the requested State.
A number of decisions of the European Court of Justice issued in particular since 2008 when the new urgency procedure was introduced (so-called PPU - procédure préjudicielle d'urgence) on the interpretation of the provisions of the Brussels II a Regulation with regard to child abduction, provisional measures and lis pendens have led to clarifications.

Besides, some recent decisions of the European Court of Human Rights in Strasbourg were creating some concerns among the Contracting states. Apparently there is still a need for clarification of what the European Convention of Human Rights, and there Article 8, demans in child abduction cases. Some decisions might be understood as if the Court hearing a child abduction case would in any case have to conduct an an-depth examination of the entire family situation an of a whole series of factors, and ths by virtue of the ECHR. This in-depth examination might be regarded as leading to undue dalays in returning the children. It is hoped that this lack of clarity can be overcome in the close future.




13. Publicity and debate concerning the 1980 Convention

	13.1 Has the 1980 Convention given rise to (a) any publicity (positive or negative) in your State, or (b) any debate or discussion in your national Parliament or its equivalent? What was the outcome of this debate or discussion, if any?

	

During the election campaign in 2009, a few individual cases were brought to the attention of MPs who in return questioned representatives of the Federal Government in parliamentary committees. The handling of a few outgoing cases gave rise to further inquiries by the German Government with the States concerned and was among the reasons that led to the organization of a symposium on international child abduction by the German Government in the German Foreign Office in December 2009. National specialists in the field discussed challenges and solutions with experts from Europe, North and South America, Asia and the Islamic world with the aim of providing better support both for parents seeking advice and their children. In addition, the symposium contributed to informing the German public about the efforts of, and possibilities for, support offered by the German public administration and other bodies (NGOs) in this area.



	13.2 By what methods does your State disseminate information to the public about the 1980 Convention?

	

- Website of the Central Authority (in German and English, www.bundesjustizamt.de/sorgerecht and www.bundesjustizamt.de/custody-conflicts)

- brochure (currently available in German and English, translations into Spanish and Turkish under preparation)

- co-operation with NGOs operating helplines

- seminars/training sessions/exchange of information with/for judges, attorneys, youth welfare officers, the police, prosecution authorities, NGOs, mediators (training of the trainers)




PART III: THE PRACTICAL OPERATION OF THE 1996 CONVENTION

14. Implementation of the 1996 Convention
	14.1 If your State is Party to the 1996 Convention, do you have any comments regarding: 

	a. How it has been implemented?

	See above 1.1.

	b. How it is operating?

	It is still too early for us to make comments on practical experiences.

	c. Further, when implementing the 1996 Convention, did your State use the implementation checklist drawn up by the Permanent Bureau in consultation with States Parties?
 If so, do you have any comments regarding the implementation checklist and how it might be improved in future?

	No, as we could rely on the implementation of the 1980 Hague Convention, the 1980 European Custody Convention and the Brussels II-Regulation.

	14.2 If your State is not Party to the 1996 Convention, is your State considering implementing the 1996 Convention? What are viewed as the main difficulties, if any, in implementing this Convention?

	
Not applicable.


15. The role and functions of Central Authorities designated under the 1996 Convention
	15.1 If your State is Party to the 1996 Convention: 

	a. Did you encounter any difficulties designating a Central Authority?  

	
No. It appeared most natural and efficient to designate the same CA as already designated for the 1980 Hague Convention, the 1980 European Custody Convention and the Brussels II a-Regulation (the Federal Office of Justice).



	b. Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	
Some States have not yet designated a Central Authority. Others merely transmitted to the Hague Conference for its website the name of the authority without giving any contact details or gave only a postal address but no telephone, fax and e-mail. In urgent cases, in particular involving child protection issues, this can create serious problems concerning necessary communications.



	c. Have any of the duties of Central Authorities within the 1996 Convention raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	
Not yet (only 2 months of experience so far)



	d. Has your Central Authority encountered any particular difficulties with the interpretation or application of the 1996 Convention provisions? If so, please specify.

	
Article 16 of the 1996 Convention creates a long-expected international legal certainty. We see that Article 16(3) of the 1996 Convention might have an impact on the application of the 1980 Convention. This should be made known to Hague judges.



	e. Would you consider the development of any model forms under the 1996 Convention useful (e.g., in relation to the provisions regarding transfer of jurisdiction (Arts 8 and 9), or in relation to the certificate which may be given by the relevant authorities under Art. 40)?

	
Yes. The German Central Authority has translated the forms recommended in 1980 in almost all languages of other CS and made them available on its website (www.bundesjustizamt.de/custody-conflicts, then click on "Application forms"). This facilitates our work a great deal. From this positive experience, we think forms would be useful.



16. Publicity concerning the 1996 Convention

	16.1 If your State is Party to the 1996 Convention, by what methods does your State disseminate information to the public about the 1996 Convention?

	

Website of the Central Authority, brochure of the Central Authority, presentations and conference attendances of the Central Authority, judicial seminars organized by the Central Authority.



	16.2 Could you provide a list (including contact details and website addresses) of non-governmental organisations in your State which are involved in matters covered by the 1996 Convention?

	

International Social Service - German Branch - http://www.iss-ger.de/arbeitsbereiche/jugend-und-familie-international (German) or http://www.iss-ger.de/fields-of-activity/youth-and-family-international/youth-and-family-international-1?set_language=en (English)
• Verband binationaler Familien und Partnerschaften iaf.e.V. (Association of binational Families and partnerships) - http://www.verband-binationaler.de/index.php?id=18

• MiKK e.V. - Mediation in internationalen Kindschaftskonflikten - http://www.mikk-ev.de/




17. Relationship with other instruments
	17.1 Do you have any comments or observations on the impact of regional
 or international instruments on the operation of the 1996 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	
No 


PART IV: TRANSFRONTIER ACCESS / CONTACT AND 
INTERNATIONAL FAMILY RELOCATION
18. Transfrontier access / contact

	18.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding Central Authority practices, legislation, procedural rules or case law applicable in cases of transfrontier contact / access.

	

No



	18.2 Please indicate any important developments in your State, since the 2006 Special Commission, in the interpretation of Article 21 of the 1980 Convention.

	

No new developments. German Central Authority represents foreign applicant in proceedings for a new contact order in Germany under Article 21 of the 1980 Convention as before.



	18.3 What problems have you experienced, if any, as regards co-operation with other States in respect of:

	a. the granting or maintaining of access rights;

	
     

	b. the effective exercise of rights of access; and

	
     

	c. the restriction or termination of access rights.

	
     

	
Please provide case examples where possible.

	

It is a well-known problem that Article 21 of the 1980 Convention is interpreted very differently in different Contracting States. The interpretation prevailing in Germany is that this provision gives the applicant access to the supporting services of the Central Authority in a cross-border contact case if desired. Other countries see the scope of Article 21 as restricted to cases where an unlawful removal or retention has occurred, and in others the Central Authority would assist and provide information but could not bring proceedings.
Transfrontier contact will be one of the key issues discussed at the two conferences organized for German judges having specialized jurisdiction for Hague cases in 2011.




	18.4 In what ways have you used the “General Principles and Guide to Good Practice on Transfrontier Contact Concerning Children”
 to assist in transfrontier contact / access cases in your State? Can you suggest any further principles of good practice?  

	
--


19. International family relocation

	19.1 When does a parent require the permission of (a) the other parent, and (b) the relevant State authorities, to relocate internationally with a child (i.e., to move with a child from your State to another State, on a long-term basis)?

	

Under German law as interpreted by long-standing case law, a parent having either (1) sole custody or (2) the sole right to determine the child's place of residence where custody in general remains jointly, may relocate within Germany as well as to any other country without requiring permission by the other parent or a court. In other words, relocation is seen as part of parental responsibility. It is for the parents to determine the child's residence, and the State does not normally interfere with that right unless physical, mental or psychological best interests of the child are in danger.
In case of joint parental responsibilities including a joint right to determine the child's place of residence, the parent wishing to relocate needs the consent of the other parent or, in the absence of such consent, this parent needs to be transferred at least the right to determine the child's place of residence (which is mostly considered as sufficient, see above and Federal Court of Justice 28 April 2010), or otherwise sole custody. Transfer of custody requires a court decision. In April 2010, the Federal Court of Justice has once again confirmed that the child's best interests are decisive - exactly as they are decisive for any other custody decision.
There are two leading decisions of the Federal Court of Justice (Bundesgerichtshof): 6 December 1989 (NJW-RR 1990,258) (mentioned at the Washington Conference in March 2010) and a recent one dated 28 April 2010 (XII ZB 81/09). The latter confirms that even in case of joint parental responsibility for other matters, the parent having the right to determine the child's place of residence alone is free to relocate to a foreign country (here: from Germany to Mexico). When deciding which parent should have sole custody, the court has to take into account the relevant circumstances of the case, in particular the effects the relocation of the requesting parent would have for the child (e. g. if relocation has the only purpose to hinder the other parent's contact with the child or if it would expose the child to risks, the court might consider that the requesting parent should not be entrusted with sole custody, as this would not be in the best interests of the child).
If the relocation is linked with a danger for the best interests of the child (e. g. grave risk for the child's health), it may be appropriate to deprive this parent of the right to determine the child’s residence and to allocate it, where appropriate, to the other parent or to a guardian.



	19.2 Do you have a specific procedure in your State which applies when a parent wishes to seek the relevant authority’s permission to relocate internationally? When permission of the relevant authority is required to relocate internationally, what criteria are applied to determine whether such permission should be granted, or not?

	
See 19.1 above. There are no specific procedures or authorities for international relocation; it is seen as a matter of parental responsibility and follows the general rules.

	19.3 Are you aware of any recent decisions in your State concerning international family relocation which may be of interest to the Special Commission meeting? In particular, are you aware of any cases where the international relocation of a child was permitted by the relevant authorities in your State following the return of the child to your State under 1980 Convention procedures? 

	

a) Recent German decisions concerning relocation:
For two leading decisions of the Federal Court of Justice see 19.1 above.
These are interesting second instance decisions concerning relocation:

OLG Hamm, 15 November 2010, 8 WF 240/10 (beck-aktuell)

OLG Koblenz, 9 August 2007 (NJW 2008,238)

OLG Koblenz, 9 August 2007 (NJW 2008,238) decided that in case of joint custody, the parent having the sole right to determine the child's habitual residence was entitled to relocate from Germany to the United Kingdom with the child because this would not deprive the joint parental responsibility of its content. Parental responsibilities could equally be exercised at that distance.

OLG Köln, 29 October 2009 - 21 UF 158/09, FamRZ 2010, 913  
Kammergericht, 6 August 2009, FamRZ 2010, 135

OLG München, 9 May 2008 (BeckRS 2008 21339) and 9 April 2009, FamRZ 2009,1600)

OLG Frankfurt, 14 January 2008 (BeckRS 2008 16247)

OLG Karlsruhe, 27 November 2008 (BeckRS 2009 06820)
b) We are not aware of any German decision where relocation was permitted following the return under 1980 Convention procedures.

OLG Zweibrücken, 13 July 2004 (NJW-RR 2004,1588) concerns a permission to relocate not after Hague return proceedings, but after an Article 15 declaration was issued.



	19.4 Do you have any comment on the Washington Declaration on International Family Relocation
 reached at the conclusion of the International Judicial Conference on Cross-Border Family Relocation
 in March 2010? In particular, do you have any comment on paragraph 13 of the Washington Declaration, which states:

“The Hague Conference on Private International Law, in co-operation with the International Centre for Missing and Exploited Children, is encouraged to pursue the further development of the principles set out in this Declaration and to consider the feasibility of embodying all or some of these principles in an international instrument. To this end, they are encouraged to promote international awareness of these principles, for example through judicial training and other capacity building programmes.”

	

The German Hague liaison judge participated in this conference and agreed to the Washington Declaration (see also 21.1 below).

An international instrument like a Guide to Good Practice concerning Relocation would be very helpful. It remains to be seen whether consensus on such project - and on the content of such Guide - can be reached as the approaches to relocation are very different worldwide.
It should be noted, however, that from the perspective of German law, "relocation" is not seen as a particular area of law subject to specific rules. It is governed by the provisions concerning custody in general. The right to relocate is a matter of parental responsibility. German law is reluctant to interfere with rights of custody; any withdrawal of such rights can only be decided by the court and must be justified by reasons relating to the best interests of the child. In addition, in principle Germany recognises every person's right to leave the country if he or she so wishes.





PART V: NON-CONVENTION CASES AND NON-CONVENTION STATES
20. Non-Convention cases and non-Convention States
	20.1 Are you aware of any troubling cases of international child abduction which fall outside the scope of the 1980 Convention? Are you aware of any troubling cases of international child protection which fall outside the scope of the 1996 Convention?

	
Numerous troubling cases regarding islamic countries. In addition, cases involving more than two CS in which the Convention is not in force among them all, e. g. one case where a German child was abducted from the UK to Italy and further on to Guatemala. All countries are CS of the 1980 Convention. However the convention was not in force between the UK and Guatemala. The father left the UK and applied for the return via the German Gentral Authority.

	20.2 Has your State had a significant number of cases of international child abduction or protection with any particular non-Contracting States?

	
Egypt, Lebanon, Algeria, Tunisia, Syria.

	20.3 Are there any States that you would particularly like to see become a State Party to (a) the 1980 Convention and / or (b) the 1996 Convention? If so, what steps would you suggest could be taken to promote the Convention(s) and encourage ratification of, or accession to, the relevant Convention(s) in those States?  

	
     

	20.4 Since the 2006 Special Commission, has your State concluded: 

	a. Any bilateral, or other, agreements on international child abduction with States not Party to the 1980 Convention? 

	
No. Germany favours the application of multilateral instruments.

	b. Any bilateral, or other, agreements on international child protection with States not Party to the 1996 Convention? 

	
No. See above.

	
Please provide brief details of any such agreements, including which non-Contracting States are party to the agreement(s).

	
Not applicable.

	20.5 Are there any States which are not Parties to the 1980 or 1996 Conventions or not Members of the Hague Conference that you would like to see invited to the Special Commission meeting in 2011 and 2012?
 

	
     


The “Malta Process”

	20.6 In relation to the “Malta Process”:

	a. Do you have any comment to make on the “Principles for the Establishment of Mediation Structures in the context of the Malta Process” and the accompanying Explanatory Memorandum?
 Have any steps been taken towards implementation of the Principles in your State?

	
Germany welcomes the „Principles for the Establishment of Mediation Structures in the context of the Malta Process“. It is important to provide the information on the availability of binational co-mediation as mentioned in the Explanatory Memorandum. Germany set up a working group, which currently comprises several non-governmental organisations. Such NGO’s are tasked with the establishment of a Central Contact Point to pilot cross-border family disputes in a first step.

	b. Do you have any comment to make on the “Malta Process” generally?

	
Germany is prepared to play an active role in the further joint development of mediation specifically in the area of international child abductions. For that reason Germany is very interested in bringing forward the “Malta Process”.

	c. What is your view as to the future of the “Malta Process”?

	
The efforts should concentrate on sharing experience and to promote the advantage of the Hague Convention, provided the conditions referred to in 10.3 are likely to be fulfilled.


PART VI: TRAINING AND EDUCATION AND

THE TOOLS, SERVICES AND SUPPORTS PROVIDED 
BY THE PERMANENT BUREAU

21. Training and education
	21.1 Do you have any comments regarding how judicial (or other) seminars or conferences at the national, regional and international levels have supported the effective functioning of the 1980 and 1996 Convention(s)? In particular, how have the conclusions and recommendations of these seminars or conferences (some of which are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section”), had an impact on the functioning of the 1980 and 1996 Convention(s)?

	

Training sessions for judges, Central Authority staff and legislators organised by HCCH in The Hague in 2009 and in Ukraine in 2010, and by the German Foundation for International Legal Cooperation in Ukraine in 2009 and - together with HCCH - in Germany in 2010 have enhanced cooperation between both States in individual cases enormously. Likewise, in the past, training sessions organized by the German Foundation for judges and legislators in Bulgaria and Romania have led to a concentration of jurisdiction for Hague cases. Subsequent training sessions and study visits in Germany for judges and CA staff in both countries have further enhanced the functioning of the 1980 Convention. 
The draft principles on direct judicial communication have been presented by two German liaison judges at two national German conferences organized by the German CA for judges having jurisdiction in Hague cases in 2009 and are being applied by those judges now. Their feedback has been passed on to HCCH.
The conclusions and recommendations of the 2010 Washington conference on relocation have been presented by the German Hague Network Judge who participated in the conference at two national conferences organized by the German CA for the German judges having jurisdiction in Hague cases in 2010. The reactions of the judges were not the same at both conferences. At the first conference the participants of the workshop relocation agreed that there is a need in the German legal system to ask for the permission to relocate. At the second conference some participants were of this opinion too, others stated that it is fair that a parent having sole custody rights can relocate without permission of the other parent or the court. The idea to further discuss relocation in the German system (for example at the “Familiengerichtstag", a biennial national conference for German family judges) was advanced.



	21.2 Can you give details of any training sessions / conferences organised in your State, and the influence that such sessions have had?

	

In Germany, since 2001 two judicial training sessions per year are being held for the judges having jurisdiction for Hague return cases (22 courts of first instance out of the 661 family courts, and 22 courts of appeal). In addition, 1-2 judges from two other countries each are invited as well. Since 2007, judges from Austria, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Luxembourg, the Netherlands, Poland, Slovenia and the United States of America have participated. In spring 2011, the Czech Republic and Finland will be present.

Under the chairmanship of the German Hague liaison judge (who is also a liaision judge in the European Judicial Network and has jurisdiction for Hague cases herself), the German judges discuss legal issues surrounding the 1980 Hague Convention, the Brussels II a-Regulation, the 1996 Child Protection Convention (since 2010) and the corresponding German implementing legislation. Practical issues are equally addressed (judicial networking, information sources, cooperation with other institutions when applying these instruments). These conferences have led to some legislative changes in the German implementing legislation that were prompted by the practical needs of the judiciary. They have also contributed to an enhanced networking between German judges having jurisdiction for Hague cases, the development of model forms and decisions, considerable decrease of the average length of proceedings and increased cross-border judicial communications and co-operation. International networking of judges has also been favoured by the presence of the foreign judges who were often Hague liaison judges or liaison judges in the European Judicial Network (or obtained this function after the conference).





22. The tools, services and supports provided by the Permanent Bureau (including through the International Centre for Judicial Studies and Technical Assistance)
In general

	22.1 Please comment or state your reflections on the specific tools, services and supports provided by the Permanent Bureau to assist with the practical operation of the 1980 and 1996 Conventions, including:


	a. INCADAT (the international child abduction database, available at < www.incadat.com >). INCADAT underwent a complete revision and an improved, re-designed version was launched on 30 April 2010;


	

The German Central Authority initially promoted INCADAT at national judicial seminars in Germany but German judges repeatedly reported that in order to assess the quality of INCADAT, they check the presentation of German decisions in the database to see whether the important decisions are included and how they are presented. Regrettably, in spite of the support lent to the PB by the German CA in this respect, only 24 German decisions are included. Hence, given the limitation of its resources, the German CA for the moment had to shift its efforts to the creation of a German-language database of German decisions as currently considered a more important priority by the German judiciary.
For non-German decisions German judges and the CA sometimes refer to INCADAT, knowing however that the selection process might not always reflect what the State of origin of the decisions might consider important. 

For a review of German case law for users from other countries INCADAT has regrettably proven to be insufficient.


	b. The Judges’ Newsletter on International Child Protection - the bi-annual publication of the Hague Conference on Private International Law which is available in hard copy and online for free;


	

Useful but appearing at very irregular intervals and sometimes very long after the date mentioned on the cover. More regular publication would also allow including announcements of conferences and events in time before they take place as well as an updated list of new publications. 



	c. The specialised “Child Abduction Section” of the Hague Conference website (< www.hcch.net >);

	

In our view it depends on the habits and taste of the user whether this topic-centred approach or the general approach via "Conventions" - "Convention No 28" is used to access the required information. The information should be accessible through both channels and be identical. Currently this is not fully the case. This applies in particular to the websites of Central Authorities which are accessible under "Links to related websites" in the Child Abduction Section but not always in the entries of contact details under "Authorities" for the 1980 Convention.

 


	d. INCASTAT (the database for the electronic collection and analysis of statistics on the 1980 Convention);


	

No practical experience due to lack of resources and compatibility/streamlining issues with software used within the Federal Office of Justice and other German authorities.

Following earlier research by HCCH and Prof. Nigel Lowe, the German CA developed a statistics system containing almost all the information requested by HCCH/Prof. Lowe for periodical reviews of case processing. All cases processed by the German CA are entered there on an ongoing basis. In 2007, the Federal Office of Justice was established and the German CA, previously a unit within the Federal Public Prosecutor's office, was transferred to the new authority. Various working units were likewise transferred from other Ministries, authorities etc. with staff and tasks. Procedure and IT structure are still in the process of being streamlined within the Federal Office of Justice, which is a priority as compared to unification at the international level.



	e. iChild (the electronic case management system designed by the Canadian software company WorldReach);


	

See above under d.
 


	f. Providing technical assistance and training to States Parties regarding the practical operation of the 1980 and 1996 Conventions.
 Such technical assistance and training may involve persons visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau (often through the International Centre for Judicial Studies and Technical Assistance) organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences;

	

Since the last Special Commission in 2006, the German CA has been invited to participate in two such initiatives: one of the two Morocco meetings in December 2010 on the 1980 and the 1996 Conventions, in which case we were unable to respond positively to the request due to other, earlier commitments, and a conference co-hosted by HCCH and the German Foundation for International Legal Co-operation (IRZ) held in Bonn on Hague Conventions as a tool for multilateral co-operation. This conference for judges and policy-makers/legislators from Armenia, Azerbaijan, Belarus, Georgia, Moldova and Ukraine covered the 1980 and the 1996 Conventions, including presentations and workshops on practical cases. In our view this was a valuable initiative which will however need follow-up.



	g. Where individuals contact the Permanent Bureau seeking help in cases involving international child protection issues (which occurs on an almost daily basis), providing referrals (primarily to Central Authorities) and offering advice of a general nature on the operation of the Convention(s);

	

No observations from our side.



	h. Encouraging wider ratification of, or accession to, the Convention(s), including educating those unfamiliar with the Convention(s);


	
Positive in general, but one should be cautious not to encourage ratification or accession by States which are not ready to meet their responsibilities under the Convention and will not be ready for quite some time.



	i. Supporting communications between Central Authorities, including maintaining an online database of updated contact details.

	
In this respect, we would like to suggest a new initiative. Up-to-date contact details are essential for the operation of the Convention. Practice shows, however, that often States inform other States of changes in ongoing working relationships (in individual case processing rather than in general form) but forget to inform those with whom they do not have pending cases at the given moment and HCCH.

In 2010 the German CA has written to all CAs under the 1980 Hague Convention. In each case we transmitted a copy of the contact details of the other CA on the HCCH website and - where there was a discrepancy - those that we had in our internal list, asking for updates and corrections. It is suggested that HCCH should embark on a similar proactive updating effort once a year in the future if possible.




Other

	22.2 What other measures or mechanisms would you recommend:

	a. To improve the monitoring of the operation of the Conventions;

	
     

	b. To assist States in meeting their Convention obligations; and

	
     

	c. To evaluate whether serious violations of Convention obligations have occurred?

	
     


PART VII: PRIORITIES AND RECOMMENDATIONS FOR THE SPECIAL COMMISSION AND ANY OTHER MATTERS
23. Views on priorities and recommendations for the Special Commission
	23.1 Which matters does your State think ought to be accorded particular priority on the agenda for the Special Commission? Please provide a brief explanation supporting your response.

	
See answer of the European Union on this question.

	23.2 States are invited to make proposals concerning any particular recommendations they think ought to be made by the Special Commission.

	
See answer of the European Union on this question.


24. Any other matters
	24.1 States are invited to comment on any other matters which they may wish to raise concerning the practical operation of the 1980 and / or the 1996 Convention(s).

	
See 23 above.


� References in this document to the “1980 Convention” and the “1996 Convention” are to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children respectively.


� As stated in Info. Doc. 1, where reference is made to the “practical operation” of the 1980 or 1996 Convention in documentation for this Sixth Meeting of the Special Commission, this is intended to refer to the implementation and operation of the relevant Convention.


� The term “State” in this Questionnaire includes a territorial unit, where relevant.


� This Part of the Questionnaire is intended to deal primarily with the developments in law and practice relating to international child abduction and international child protection which have occurred in your State since the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter “the 2006 Special Commission”). However, if there are important matters which you consider should be raised from prior to the 2006 Special Commission, please provide such information here.


� The term “relevant authorities” is used in this Questionnaire to refer to the judicial or administrative authorities with decision-making responsibility under the 1980 and 1996 Conventions.  Whilst in the majority of States Parties such “authorities” will be courts (i.e., judicial), in some States Parties administrative authorities remain responsible for decision-making in Convention cases.


� See also question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� below on “Ensuring the safe return of children” which involves the role and functions of Central Authorities.


� See paras 1.1.4 to 1.1.6 of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”) (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”): 


“1.1.4	The importance for the applicant of having effective access to legal aid and representation in the requested country is emphasised. Effective access implies:


a) the availability of appropriate advice and information which takes account of the special difficulties arising from unfamiliarity with language or legal systems;


b) the provision of appropriate assistance in instituting proceedings;


c) that lack of adequate means should not be a barrier to receiving appropriate legal representation.


1.1.5	The Central Authority should, in accordance with Article 7[(2)] g), do everything possible to assist the applicant to obtain legal aid or representation.


1.1.6 	The Special Commission recognises that the impossibility of, or delays in, obtaining legal aid both at first instance and at appeal, and / or in finding an experienced lawyer for the parties, can have adverse effects on the interests of the child as well as on the interests of the parties. In particular the important role of the Central Authority in helping an applicant to obtain legal aid quickly or to find an experienced legal representative is recognised.”  


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”. See, in particular, Chapter 6.5 on twinning arrangements.


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�):


“1.1.9	The Special Commission recognises the advantages and benefits to the operation of the Convention from information exchange, training and networking among Central Authorities. To this end, it encourages Contracting States to ensure that adequate levels of financial, human and material resources are, and continue to be, provided to Central Authorities.


1.1.10	The Special Commission supports efforts directed at improving networking among Central Authorities. The value of conference calls to hold regional meetings of Central Authorities is recognised.”


� See paras 1.1.16 to 1.1.21 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�).


� See, for example, the “Conclusions and Recommendations of the Fourth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (22–28 March 2001)” (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”) at para. 3.1: 


“The Special Commission calls upon Contracting States to bear in mind the considerable advantages to be gained by a concentration of jurisdiction to deal with Hague Convention cases within a limited number of courts.”


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12, 1.4.2 and 1.8.1 to 1.8.5. Please also refer to question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� of this Questionnaire regarding the safe return of children.


� Art. 11 of the 1980 Convention: “The judicial or administrative authorities of Contracting States shall act expeditiously in proceedings for the return of children.”


� Full title: Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.


� See Art. 7(2) h) of the 1980 Convention and the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h � \* MERGEFORMAT �7�) at paras 1.1.12 and 1.8.1 to 1.8.5. Please also refer to the “Domestic violence allegations and Article 13(1) b) of the 1980 Convention” section of this Questionnaire (question � REF _Ref275274820 \r \h � \* MERGEFORMAT �5�).  


� See the Conclusions and Recommendations of the Special Commission of 2006 (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12 and 1.8.1 to 1.8.5 and the Appendix to the Conclusions and Recommendations.


� Id.


� Where relevant, please make reference to the use of undertakings, mirror orders and safe harbour orders and other such measures in your State.


� See the draft General Principles on Judicial Communications which will be circulated prior to the 2011 Special Commission meeting.


� In relation to Art. 13(1) b), see also question � REF _Ref276120138 \r \h � \* MERGEFORMAT �5.2� above.


� For EU Member States, excluding Denmark, reference should be made to Art. 11(2) of the Brussels II a Regulation: 


“When applying Articles 12 and 13 of the 1980 Hague Convention, it shall be ensured that the child is given the opportunity to be heard during the proceedings unless this appears inappropriate having regard to his or her age or degree of maturity.”


� It was, however, partially relied upon in eight cases (9%), all of which were in Chile. See N. Lowe, “A Statistical Analysis of Applications made in 2003 under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Overall Report”, Prel. Doc. No 3, Part I, of October 2006 for the attention of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction of October – November 2006 (2007 update, published in September 2008). Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings” and “Preliminary Documents”.


� See supra, note � NOTEREF _Ref275333143 \h � \* MERGEFORMAT �19�.


�  See Art. 38 of the 1980 Convention.


� The Standard Questionnaire for newly acceding States is available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Questionnaires and responses”.


� All Parts of the Guide to Good Practice under the 1980 Convention are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� Op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�.


� This part of the Questionnaire is directed both to States Parties and non-States Parties to the 1996 Convention save where indicated otherwise, and should be completed by all States insofar as is appropriate.


� Available on the Hague Conference website at < www.hcch.net > under “Conventions” then “Convention No 34” and “Practical operation documents”.


� E.g., the Brussels II a Regulation (op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�).


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.7.1 to 1.7.3.


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� See the Conclusions and Recommendations of the 2006 Special Commission meeting at paras 1.7.4 to 1.7.5: 


“1.7.4 The Special Commission concludes that parents, before they move with their children from one country to another, should be encouraged not to take unilateral action by unlawfully removing a child but to make appropriate arrangements for access and contact preferably by agreement, particularly where one parent intends to remain behind after the move.


1.7.5 The Special Commission encourages all attempts to seek to resolve differences among the legal systems so as to arrive as far as possible at a common approach and common standards as regards relocation.” 


� Available in full on the Hague Conference website at < www.hcch.net > under “News & Events” then “2010”.


� The International Judicial Conference on Cross-Border Family Relocation was held in Washington, D.C., United States of America, from 23 to 25 March 2010 and was co-organised by the Hague Conference on Private International Law and the International Centre for Missing and Exploited Children (< www.icmec.org >), with the support of the United States Department of State. 


� See the “Request for funding” made in Info. Doc. No 1 (circulated at the same time as this Prel. Doc. No 1).


� The “Malta Process” is a dialogue between certain States Parties to the 1980 and 1996 Conventions and certain States which are not Parties to either Convention, with a view to securing better protection for cross-border rights of contact of parents and their children and the problems posed by international abduction between the States concerned. For further information see the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� The Principles and Explanatory Memorandum were circulated to all Hague Conference Member States and all States participating in the Malta Process in November 2010. They are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� Further information regarding the tools, services and supports provided by the Permanent Bureau will be set out in the report to the 2011 Special Commission meeting on this subject (see the “Documentation” section of Info. Doc. No 1).


� Further information regarding the INCADAT re-launch can be found on the Hague Conference website at < www.hcch.net > under “News & Events” then “30 April 2010”. Further information regarding the improvements to INCADAT and the continuing work being undertaken will be provided in the report to the 2011 Special Commission meeting on the services provided by the Permanent Bureau (see Info. Doc. No 1).


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” and “Judges’ Newsletter on International Child Protection”. For some volumes of The Judges’ Newsletter, it is now possible to download individual articles as required. Further, an index of relevant topics is being created to enable more user-friendly searches of the publication. The publication is also in the process of being re-designed. Further information regarding this publication will be provided in the report to the 2011 Special Commission meeting (see Info. Doc. No 1).


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “INCASTAT”.


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “iChild”.


� Such technical assistance may be provided to judges, Central Authority personnel and / or other professionals involved with the practical operation of the Convention(s).


� Which again may involve State delegates and others visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences.
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