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INTRODUCTION TO THE QUESTIONNAIRE
Objectives of the Questionnaire 
This Questionnaire is addressed in the first place to States Parties to the 1980 and / or 1996 Convention(s).
 It has the following broad objectives:

a. To seek information from States Parties as to any significant developments in law or in practice in their State regarding the practical operation
 of the 1980 and / or 1996 Convention(s); 
b. To identify any current difficulties experienced by States Parties regarding the practical operation of the 1980 and / or 1996 Convention(s); 
c. To obtain the views and comments of States Parties on the services and supports provided by the Permanent Bureau of the Hague Conference on Private International Law regarding the 1980 and / or 1996 Convention(s); 

d. To obtain feedback on the use made of the Guide to Good Practice under the 1980 Convention and the impact of previous Special Commission recommendations;

e. To obtain views and comments on related projects of the Hague Conference on Private International Law in the fields of international child abduction and international child protection; and 

f. To obtain views and comments on the priorities for the upcoming Special Commission meeting.

The Questionnaire will facilitate an efficient exchange of information on these matters between States Parties, as well as other invitees, prior to the Special Commission meeting. 
Scope of the Questionnaire

This Questionnaire is intended to deal with only those topics not covered by the Country Profile for the 1980 Convention (currently in development and to be circulated for completion by States Parties in April 2011). The new Country Profile will provide States Parties with the opportunity to submit, in a user-friendly tick-box format, the basic information concerning the practical operation of the 1980 Convention in their State. States Parties should therefore be aware that, for the purposes of the Special Commission meeting, their answers to this Questionnaire will be read alongside their completed Country Profile. 
States Parties should also be aware that this general Questionnaire will be followed, in due course, by a questionnaire dealing specifically with the issue of a protocol to the 1980 Convention. This Questionnaire is not therefore intended to deal directly with any questions surrounding the issue of a protocol to the 1980 Convention. 

Whilst this Questionnaire is primarily addressed to States Parties to the 1980 and / or 1996 Convention(s), we would welcome from all other invitees to the Special Commission (i.e., States which are not yet Party to either Convention, as well as certain intergovernmental organisations and international non-governmental organisations) any comments in respect of any items in the Questionnaire which are considered relevant.
We intend, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >). Please therefore clearly identify any responses which you do not want to be placed on the website. 

We would request that replies be sent to the Permanent Bureau, if possible by e-mail, to secretariat@hcch.net no later than 18 February 2011.  
Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (wd@hcch.nl) and / or Hannah Baker, Legal Officer (hb@hcch.nl).
QUESTIONNAIRE CONCERNING THE PRACTICAL OPERATION OF 

THE 1980 AND 1996 CONVENTIONS
Wherever your replies to this Questionnaire make reference to domestic legislation, rules, guidance or case law relating to the practical operation of the 1980 and / or the 1996 Convention(s), please provide a copy of the referenced documentation in (a) the original language and, (b) wherever possible, accompanied by a translation into English and / or French.  
	Name of State or territorial unit:
 BRASIL

	For follow-up purposes

	Name of contact person: PATRICIA LAMEGO TEIXEIRA SOARES

	Name of Authority / Office: MINISTER MARIA DO ROSÁRIO- SECRETARY FOR HUMAN RIGHTS

	Telephone number: 55-61-2025.3975

	E-mail address: patricia.soares@sedh.gov.br


PART I: RECENT DEVELOPMENTS
 
1. Recent developments in your State
	1.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding the legislation or procedural rules applicable in cases of: 

a. International child abduction; and 

b. International child protection?


Where possible, please state the reason for the development in the legislation / 
rules.

	
In 2006 the Supreme Federal Court of Brazil established a permanent working group to discuss the implementation of the Hague Convention of 1980. The Working Group includes participants from all the bodies that deal directly with the issue of child abduction, with representatives from both Executive and Judiciary branches. The first task of the Working Group was to prepare a guideline for the Federal Justice explaining how the convention should be implemented and emphasizing the need for expeditious proceedings.

           In December 2006, the Secretary for Human Righs, acting as Central Authority for the Hague Convention of 1980, sponsored the 1st Seminar on International Child Abduction. The seminar included 200 participants from Federal courts, Prosecutor´s Office and members of the Office of the Attorney General. Private law firms that work with Hague cases were also invited to participate. This meeting was an opportunity to discuss best practices and learn about the experience of other countries.

           In 2008, the National Council of Justice aproved a Resolution prepared by the Working Group that established a specific classification for proceedings on Child Abduction cases at the judicial website dockets of the Federal Justice.
            Another significant step was the re-organization of the Office of the Attorney General that now works with their local branches in all the states of Brazil to follow-up Hague Cases. The OAG is responsible for the legal analysis of applications sent to the Brazilian Central Authority, and once a case is accepted the OAG will take the case to a Federal court and carry out the legal defense of the case without any costs for the left-behind parent.

          In December 201O, the BCA sponsored the 2nd Seminar on Internacional Child Abduction, for 300 participants amnd representatives from 36 states parties to the Convention.


	1.2 Please provide a brief summary of any significant decisions concerning the interpretation and application of the 1980 and / or 1996 Convention(s) given since the 2006 Special Commission by the relevant authorities
 in your State. 

	
A significant decision in a case between Brasil and the USA was issued by the Superior Court of Justice. The decision dealt with the issue of the competent jurisdiction in accordance to article 16 of the Convention.



	1.3 Please provide a brief summary of any other significant developments in your State since the 2006 Special Commission relating to international child abduction and / or international child protection.

	
A considerably higher number of return orders have been issued by Federal courts, and application of article 16 of the Convention has been facilitated by better communication between State and Federal courts. Media coverage of some difficult cases of child abduction have helped to improve the internal debate about the rightful implementation of the Convention and increased the interest on the international child abductuon issue among Judiciary authorities and law firms.  


2. Issues of compliance

	2.1 Are there any States Parties to the 1980 and / or 1996 Convention(s) with whom you are having particular difficulties in achieving successful co-operation? Please specify the difficulties you have encountered and, in particular, whether the problems appear to be systemic.

	
The BCA has encountered difficulties dealing with outgoing cases to Portugal due to the limited scope of application of the concept of custody by the Portuguese Central Authority. According to the Brazilian law, a child can only leave the country with the authorization of both parents. In this regard, the right to decide about the country of habitual residence belongs to both parents jointly, even if in the event of separation the LBP was granted rights of access. 
           The Brazilian concept of parental responsibility corresponds to the concept of custody established by the Hague Convention. In Portugal the concept of custody relates to legal custody of the minor and this restrictive aproach leads to the rejection of most of the applications sent by the BCA in which the LBP was not the primary caretaker of the child. 
            Another type of difficulty is met with outgoing applications to the United States due to the lack of legal aid. Italy and Spain have also shown some patterns of delays when the BCA requests futher clarifications related to the original request for return.


	2.2 Are you aware of situations / circumstances in which there has been avoidance / evasion of either Convention? 

	
 Not directly. However, if a State party does not provide legal assistance to a LBP and if the LBP does not have the financial means to hire an attorney in the requested state, a Hague application would not be taken to a court. Thus, this situation would characterize evasion of the Convention of 1980.   


PART II: THE PRACTICAL OPERATION OF THE 1980 CONVENTION

3. The role and functions of Central Authorities designated under the 1980 Convention

In general
	3.1 Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	
Communication between Central Authorities has not always been sufficiently effective due to the timeframe for replies, but good cooperation could be achieved through adequate staff, facilities and financial support to the Central Authorities activities.

	3.2 Have any of the duties of Central Authorities, as set out in Article 7 of the 1980 Convention, raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	
The BCA works with INTERPOL in locating children but due to the size of the Brazilian territory difficulties in the location of children have occurred in some states, specially in those with large population. That situation may pose difficulties when it is necessary to serve a TP, and may also represent a problem for the enforcement of return orders.   

	3.3 Has your Central Authority encountered any difficulties with the interpretation and / or application of any of the 1980 Convention provisions? If so, please specify.

	
Article 13 is often invoked by the TPs in order to contest the accusations of child abduction introduced by the LBPs. A restrictive or more limited interpretation of article 13 is not always followed by Federal courts, specially in cases when the TP is the mother.


Legal aid and representation

	3.4 Do the measures your Central Authority takes to provide or facilitate the provision of legal aid, legal advice and representation in return proceedings under the 1980 Convention (Art. 7(2) g)) result in delays in proceedings either in your own State, or, where cases originate in your State, in any of the requested States you have dealt with? If so, please specify.

	
Legal aid in Brazil is provided by the Office of the Attorney General. Patterns of delay are present when the OAG, in order to file a request for return, needs additional information from the central authorities of the Requesting States, and the information does not come within a reasonable timeframe.  

	3.5 Are you aware of any other difficulties in your State, or, where cases originate in your State, in any of the requested States you have dealt with, regarding the obtaining of legal aid, advice and / or representation for either left-behind parents or taking parents?
 

	
Yes. The problem of access to legal aid often occurs with outgoing applications to the U.S. The problem is centered in the reservation made by the U.S. government regarding free legal assistance. The absence of legal aid hinders access to justice for those who can not afford to hire a private attorney. 
         As a result, those who do not fit the US Government requirements for pro-bono lawyers are left without access to justice and their applications may remain standing for years. Most outgoing applications to the United Sates have met difficulties for obtaining legal defense. 

         In few cases in which legal aid was granted, the responsibility for contacting the attorneys appointed by the Department of State rested upon the LBPs, who in most cases do not speak English. Thus, the BCA has to work in the incoming applications sent by the US Central Authority and also, work actively to promote outgoing applications to the US. That work include contacting attorneys, negotiating fees, discussing legal strategy and providing the LBPs with information on the development of lawsuits that are underway in US courts.  
          In such situations, the BCA has requested assistance from the Brazilian Ministry of Foreign Affairs, which has provided consular assistance to the Brazilian LBPs and in some special cases, also hired attorneys at the Brazilian government´s expense.



Locating the child

	3.6 Has your Central Authority encountered any difficulties with locating children in cases involving the 1980 Convention, either as a requesting or requested State? If so, please specify the difficulties encountered and what steps were taken to overcome these difficulties.

	
Yes. Due to the size of the Brazilian territory, difficlties are often met when the applications sent by the requesting states do not provide information about the cities where the child could be located and no addresses are provided. Without any hints on possible whereabouts of a minor searches could last for a long period of time. Photographs of the minor are also important and should be sent with the applications.  

	3.7 Where a left-behind parent and / or a requesting Central Authority have no information or evidence regarding a child’s current whereabouts, will your Central Authority still assist in determining whether the child is, or is not, in your State?

	
Yes, the BCA and INTERPOL will try to locate the whereabouts of the child even if no evidence exits. In such situations a case may remain opened for about six months up to a year and if no evidence is found the case could be closed if the requesting CA agrees.

	3.8 In your State do any particular challenges arise in terms of locating children as a result of regional agreements or arrangements which reduce or eliminate border controls between States? If so, please specify the difficulties encountered and any steps your State has taken to overcome these difficulties. Are there any regional agreements or arrangements in place to assist with locating children because of the reduced / eliminated border controls?

	
Challenges in locating children have occurred in several Brazilian states, specially in the South of Brazil where border controls with other countries are reduced and in cities which are located in border areas close to other towns. In the Amazon region, difficulties may arise in areas of difficult access. 

	3.9 Where a child is not located in your State, what information and / or feedback is provided to the requesting Central Authority and / or the left-behind parent as to the steps that have been taken to try to locate the child and the results of those enquiries? 

	
The BCA maintains permanent contact with other Central Authorities and tries to keep the requesting CA informed of any developments in the location of children.

	3.10 Has your Central Authority worked with any external agencies to discover the whereabouts of a child wrongfully removed to or retained within your State (e.g., the police, Interpol, private location services)? Have you encountered any particular difficulties in working with these external agencies? Is there any good or bad practice you wish to share on this matter?  

	
Since INTERPOL is the official agency working with the BCA only in special cases other agencies are required to provide support. In some difficult cases the assistance of the Ministry of Justice and the Brazilian Federal Police was required. Other agencies that may provide support in locating a child are the Civil Police of the State where the minor is presumably residing and States Road Patrol units. 


Information exchange, training and networking of Central Authorities

	3.11 Has your Central Authority shared its expertise with another Central Authority or benefited from another Central Authority sharing its expertise with your Central Authority, in accordance with the Guide to Good Practice – Part I on Central Authority Practice?


	
Yes, the BCA has participated in seminars organized by other CAs and has exchanged information on difficult issues. The BCA also organized seminars on child abduction and invited other States parties of the Convention to attend.

	3.12 Has your Central Authority organised or participated in any other networking initiatives between Central Authorities such as regional meetings via conference call, as proposed in Recommendations Nos 1.1.9 and 1.1.10
 of the 2006 Special Commission?

	
Yes, the BCA participates in conference calls which have become a tool for discussing specific cases and are also a useful instrument to improve the implementation of the Hague Convention of 1980. In difficult cases with the USA, conference calls have often been used between both Central authorities to discuss best options and solutions as well as to provide information on proceedings to LBPs. 

	3.13 Would your Central Authority find it useful to have an opportunity to exchange information and network with other Central Authorities on a more regular basis than at Special Commission meetings?

	
Yes, regional meetings may be an adequate way to exchange information and due to the similarity of legislation between Latin American countries, these meetings could become an instrument to discuss standard solutions for specific situations that pose difficulties for the correct implementation of the Convention in the Region. Bilateral meetings are also often used to better the implementation of the Convention between Brazil and other State parties.


Statistics

	3.14 If your Central Authority does not submit statistics through the web-based INCASTAT database, please explain why.

	
The BCA prepared statistics on Hague cases. However, because the INCASTAT was not initially used by the BCA, which has its own database system, it will be necessary to adapt the statistics prepared by the BCA to the INCASTAT database system. 


Views on possible recommendations

	3.15 What recommendations would you wish to see made in respect of the role and particular functions that Central Authorities might, or do, carry out?

	          Central Authorities should devote their time working closely with incoming applications. Whenever problems arise with outgoing applications due to the lack of legal aid for instance, time is spent in providing support to the (Brazilian) LBPs reducing the effectiveness of the work conducted in the follow up of incoming cases. 
         Most Central Authorities carry out their activities with limited staff and resources and the issue of providing adequate facilities and support to the work of the Central Authorities should be addressed more often by the Hague Conference at Regional and General meetings.  



4. Court proceedings

	4.1 If your State has not limited the number of judicial or administrative authorities who can hear return applications under the 1980 Convention (i.e., it has not “concentrated jurisdiction”), are such arrangements being contemplated?
 If the answer is no, please explain the reasons.

	
In Brazil, the number of administrative authorities is limited to the BCA and the Office of the Attorney General. With respect to judicial authorities, cases concerning the 1980 Convention follow the judicial system established by the Brazilian Constitution of 1988 and by the Code of Civil Proceedings. At the first level of jurisdiction (lower Federal courts) the case is analyzed by a single judge and if there is an appeal, by a Regional Federal Court (Regional Federal Courts correspond to court of appeals in other countries). There is also the possibility of taking a case to the Superior Court of Justice and to the Supreme Federal Court in specific situations defined by the Brazilian Constitution. A proposal for "concentrated jurisdiction" is being analyzed by the competents authorities and may become a reality in the near future.   

	4.2 Are any procedural rules in place in your State in relation to return proceedings brought under the 1980 Convention? If so, do you consider that the procedural rules which are applied allow the relevant authorities to reach a decision within six weeks? To what extent do you consider that delays in return proceedings under the 1980 Convention are linked to a lack of appropriate procedures?

	
There are no specific procedural rules for the 1980 Convention. The celerity is based on the Convention itself and it is worth mentioning that the delays could be  linked to a lack of appropriate procedures. Difficulties in reaching a decision within six weeks could also be linked to the delays originated in the central authorities of the Requesting States, for example, in providing documents that the Brazilian judges might need, such as translations and copy of legislation. 


5. Domestic violence allegations and Article 13(1) b) of the 1980 Convention

	5.1 Is the issue of domestic violence or abuse often raised as an exception to return in child abduction cases in your State? What is the general approach of the relevant authorities to such cases? 

	
Yes. In most of the applications received by the BCA, the TP is the mother and allegations of domestic violence are often raised in the replies sent by the TPs to  notification letters sent to them by the BCA. Evidence of violence has been frequent and as this situation is found in an increasing number of cases, an internal debate about this issue was raised among competent authorities. The current approach by the administrative authorities (BCA anda OAG) is that if there is no strong evidence of domestic violence the case is taken to the judicial authority.

	5.2 In particular:

	a. What is the standard of proof applied when a taking parent relies on Article 13(1) b)?

	
The degree of proof demanded to apply article 13 (1) by the judicial authorities has not been significantly high. Generally, strong evidence could support the application of the exception by a Brazilian judge. 

	b. Bearing in mind the obligation in the 1980 Convention to act expeditiously in proceedings for the return of children,
 how far do the relevant authorities in your State investigate the merits of a claim that domestic violence or abuse has occurred? How are resulting evidentiary issues dealt with (e.g., obtaining police or medical records)? How is it ensured that no undue delay results from any such investigations?

	
The merits of a claim that domestic violence or abuse has occurred is almost always investigated by judicial authorities. The evidentiary issues are sometime  brought up by the TPs in the administrative phase of the cooperation, before the case is sent to the Judiciary branch. Complementary evidence may also be requested by the BCA or the OAG. After the case is filed, judicial authorities frequently determine psychological evaluations of the minor in other to prove allegations of violence. In general, these investigations have not been the main reason for delays, specially because there is a concern to finalize them in a short period of time.


	c. Is expert evidence permitted in such cases and, if so, regarding which issues? How is it ensured that no undue delay results from the obtaining of such evidence?

	
Expert evidence is allowed in the judicial phase, and there is no legal limitation on the issues that could be raised. In general, they are related to psychological and social evaluations, and, as mentioned before, they do not seem to be the main cause for the delays in procedings. 


	5.3 Where allegations of domestic violence / abuse are made by the taking parent, how will the relevant authority deal with any reports from children as to the existence of such domestic violence / abuse? 

	
Children reports can be considered by the competent authority in order to assess the evidence brought to the proceedings. In that sense, reports produced by children with enough maturity, should have more importance. It should be mentioned that this type of report will be analyzed together with all the other evidence produced in the case. 

	5.4 Where allegations of domestic violence / abuse are made by the taking parent, what tools are used by judges (or decision-makers) in your State to ascertain the degree of protection which can be secured for the child (and, where appropriate, the accompanying parent) in the requesting State upon return (e.g., information is sought from the requesting Central Authority, direct judicial communications are used, expert evidence on foreign law and practice is obtained, direct notice can be taken of foreign law, etc.)?

	
One of the measures that the Brazilian judges use to protect a minor when allegations of domestic violence are made is to encourage the TP to return to the country of habitual residence with the child. It is also common to request information from the requesting Central Authority to assess whether the child will be sent to a safe place right after the return, specially in cases where the TP can not accompany them. Direct judicial communication often occurs to ascertain that the child will be effectively protected by the law / authorities of the requesting state. 

	5.5 Do any regional agreements affect the operation of Article 13(1) b) in your State (e.g., for European Union Member States excluding Denmark, Art. 11(4) of the Brussels II a Regulation
)? If so, please comment upon how the relevant regional provision(s) have operated in practice. 

	
No.

	5.6 From your practical experience, what do you see as the main (a) similarities, and (b) inconsistencies between States Parties regarding the application and interpretation of Article 13(1) b) in cases of alleged domestic violence? Can you suggest any good practice which should be promoted on this issue?

	
A good practice that can be suggested is to standardize as much as possible the application and interpretation of this article between State Parties. While some countries utilise a restrictive interpretation of article 13, others apply a more broader approach, with direct impact upon how the implementation of the Convention takes place. 

	5.7 Do you have any other comments relating to domestic violence or abuse in the context of either the 1980 or the 1996 Convention?

	
Domestic violence is a very sensitive issue and it can be said to be one of the strongest reasons not to return a child to his habitual residence, specially because the aim of the Convention is to achieve the best interest of the child, and sending him back to a violent environment might put him in danger. In order to make the application of the Convention uniform it is very important to analyze if this article is being applied by the Central Authorities or only by the judicial authorities, in the countries where this phase exists. 


6. Ensuring the safe return of children

The implementation of previous Special Commission recommendations

	6.1 What measures has your Central Authority taken to ensure that the recommendations of the 2001 and 2006 Special Commission meetings
 regarding the safe return of children are implemented?  

	
The Central Authority of Brazil has a psychologist among its staff.  Whenever possible, the BCA promotes the participation of psychologists during the enforcement of return orders. The BCA also includes the participation of a member of its staff along with  judicial experts appointed by the Federal courts in psychological evaluations. Moreover, it is common to request the assistance of social service units to support the return of the child. Our office would not promote any type of return that could pose a situation of violence to a minor.


	6.2 In particular, in a case where the safety of a child is in issue and where a return order has been made in your State, how does your Central Authority ensure that the appropriate child protection bodies in the requesting State are alerted so that they may act to protect the welfare of a child upon return (until the appropriate court in the requesting State has been effectively seised)?

	
A standard procedure of the BCA is to maintain direct contact with other Central Authorities in order to address all the necessary services of Child Protection that could be used to promote a safe return of a child to his/her country of habitual residence. It is customary to organize return orders in advance, but the BCA has effectively conducted the enforcement of return orders even in situations when they are issued by Federal courts without a reasonable timeframe for organizing the necessary arrangements. Positive outcomes in the enforcement of return orders are results of good cooperation with other Central Authorities and local consular offices.


Methods for ensuring the safe return of children

	6.3 Where there are concerns in the requested State regarding possible risks for a child following a return, what conditions or requirements can the relevant authority in your State put in place to minimise or eliminate those concerns? How does the relevant authority in your State ensure that the conditions or requirements put in place are implemented and adhered to?

	
Our office works in close cooperation with the Office of the Attorney General, police departments and legal bodies. When a child returns it is a standard procedure to grant the necessary assistance within the constraints imposed by the Requested State. In general, the BCA requests assistance from the services responsible for child protection, whenever necessary. 


Direct judicial communications
	6.4 Please comment upon any cases (whether your State was the requesting or requested State), in which the judge (or decision-maker) has, before determining an application for return, communicated with a judge or other authority in the requesting State regarding the issue of the child’s safe return. What was the specific purpose of the communication? What was the outcome? What procedural safeguards surround such communications in your State?
 

	
In some cases Federal Judges have requested information to the competent judge in the country of habitual residence about safeguards and measures of protection for the child. A normal issue raised by judges is the possibility that the TP will be allowed a fair and impartial trial after his / her return to the requesting State. This concern stems from the assumption that after a child is returned, custody will be discussed within that country´s jurisdiction.


Use of the 1996 Convention to ensure a safe return
	6.5 If your State is not Party to the 1996 Convention, is consideration being given to the possible advantages of the 1996 Convention in providing a jurisdictional basis for urgent protective measures associated with return orders (Arts 7 and 11), in providing for their recognition by operation of law (Art. 23), and in communicating information relevant to the protection of the child (Art. 34)?

	
DOES NOT APPLY


Other important matters
	6.6 Are you aware of cases in your State where a primary carer taking parent has refused or has not been in a position to return with the child to the requesting State? How are such cases dealt with in your State? Please provide case examples where possible.

	
In a given case in which a primary care taking parent was not allowed to re-enter the country of habitual residence, the return order was not enforced because the BCA was unable to reach an agreement with the CA of the requesting state. The case remained pending for a long time in a Federal court and no solution has been reached so far. In cases when the TP has not been in a position to return with the child the standard procedure is to ask the requesting state to promote the return of the child. When the child is old enough to travel alone, the return is more easily enforced. If not, the LBP is requested to accompany the child back to the country of habitual residence.

	6.7 What steps has your State taken to ensure that all obstacles to participation by parents in custody proceedings after a child’s return have been removed (in accordance with Recommendation No 1.8.5 of the 2006 Special Commission)? In particular, where a custody order has been granted in the jurisdiction of, and in favour of, the left-behind parent, is the order subject to review if the child is returned, upon application of the taking parent?

	
When a decision of custody is issued subsequently to illegal removal/retention of a child (in the country of habitual residence), it is common for the BCA to request the validation of the return order or of the amicable agreement established between parties in the country of habitual residence prior to the return of the child. This procedure may grant the TP an opportunity to return to the country of habitual residence and discuss custody at the competent court. Consular assistance has also been provided by the Brazilian government to all TPs who decide to return to the country of habitual residence in order to discuss custody of their children.


	6.8 In cases where measures are put in place in your State to ensure the safety of a child upon return, does your State (through the Central Authority, or otherwise) attempt to monitor the effectiveness of those measures upon the child’s return? Would you support a recommendation that States Parties should co-operate to provide each other with follow-up information on such matters, insofar as is possible?

	
Our office has accompanied the return of minors in all cases. It is a standard procedure. When problems arise or when situations of non compliance with agreements established before the return of the minor occur, the BCA requests the assistance of the Ministry of Foreign Affairs to provide support whenever possible, and to follow-up the case.


7. The interpretation and application of the exceptions to return 
In general

	7.1 Where the taking parent raises any exceptions under Article 13 or Article 20 of the 1980 Convention, what are the procedural consequences? What burden and standard of proof rest on the taking parent in respect of such exceptions?
 

	
In general, the burden of proof of the exception falls on the TP. When this line of defense occurs, generally the courts determine that evidence be provided. Forensic examination and hearing of the child by the judge and/or a court-appointed expert are fairly common, especially when it comes to allegations of exception of return based on Article 13 of the 1980 Convention. Based on the evidence produced the courts will then decide whether the child may or may not be returned to the State of habitual residence. The degree of proof demanded to apply the exceptions by the judicial authorities has not been significantly high. Strong evidence could support the application of the exception by a Brazilian judge.

	7.2 Does the raising of exceptions under Article 13 or Article 20 in practice cause a delay to return proceedings? What measures, if any, exist to keep such delay to a minimum?

	
The raising of exceptions under article 13 or article 20 by the TP is very frequent and is almost always investigated by judicial authorities. The evidentiary issues sometimes are brought by the TPs in the administrative phase of the cooperation, before the case is sent to the Judiciary branch. Complementary evidence may also be requested by the BCA or the OAG. After the case is filed, the judicial authorities frequently determine psychological evaluations in other to prove allegations related to article 13. In practice  these investigations have not been the main reason for the delays, specially because there is concern to finish them in a short period of time. On the other hand, the establishment of the Article 20 exception is, in general, only a matter of law. As no other investigations take place, the raising of the exception under article 20 does not pose a delay to return proceedings.


Article 13(2) and hearing the child
	7.3 In relation to Article 13(2) of the 1980 Convention: 

	a. By whom, and how, will any enquiry be made as to whether a child objects to a return?  

	The child is usually evaluated by experts appointed by the judge. The experts  usually hold degrees in Psychology. In such situations, the child is normally interviewed at the expert’s own office. It may also happen that the interview occurs in the house where the child is currently residing.

	b. Who will assess the child’s maturity for the purposes of Article 13(2)? 

	When the child is heard by a court-appointed psychologist, this person will have the responsibility to assess the degree of maturity of the child. Whenever the child is heard only by the judge, he will be the one in charge of the evaluation.

	c. In what circumstances, in practice, might the relevant authority in your State refuse to return a child based on his or her objections? Please provide case examples where possible.

	The objection of a child to his/her return is taken into consideration if he/she has attained the necessary degree of maturity. Therefore, should the age and maturity requirements be fulfilled, the return of the child might be rejected. If that was not the case, the child could be sent to a place he/she reasonably and objectively objects to go to.

	7.4 How, if at all, have other international and / or regional instruments affected the manner in which the child’s voice is heard in return proceedings in your State?
 

	
As mentioned in item 12.1, there has been na increase of cases in which the taking parent seeks shelter under the UN Convention on the Rights of the Child. More specifically, the TPs request the hearing of the child and the enforcement of the “best interests of the child” in each individual case. Courts often refer to the UN Convention on the Rights of the Child  in decisions which determine that a child be heard.

	7.5 How does your State ensure that hearing a child does not result in any undue delay to the return proceedings?

	
As a rule, when the hearing of a child by a court-appointed expert is determined, so is the evaluation of the occurrence of all remaining exceptions to return, particularly those referred to in Article 13(1)b. When a child is heard only by the judge, this happens in a single hearing in which, whenever possible, the testimony of parents and witnesses also takes place.  In this occasion, the judge usually attempts at reaching an amicable solution to the dispute. In practice, these investigations have not been the main reason for the delays, especially because there is always concern that the psychological evaluations be concluded in a short period of time. 


Article 20 

	7.6 How has Article 20 of the 1980 Convention been applied in your State? Are you aware of an increase in the use of this Article (please note that Art. 20 was not relied upon at all according to the 1999 Statistical Survey, nor was it a sole reason for refusal in 2003
)? 

	
Comparatively speaking, TPs seldom invoke Article 20. Courts have not applied Article 20 isolatedly to deny the return of a child and, in the very few cases in which Article 20 was invoked and the return of the child denied, it was an exception of Article 13 [or article 12(2)] that primarily gave cause to the decision.


Any other comments
	7.7 Do you have any other comment(s) you would like to make regarding any of the exceptions to return within the 1980 Convention?

	
It seems relevant to establish the age at which the child should have his/her opinions taken into consideration; it must also be made clear who will be responsible for the hearing of the child, as well as for the assessment of his/her degree of maturity, whether the judge and/or a psychologist; moreover, it seems important to determine the scope of the exceptions, especially the ones under Article 13(1)b and 13(2). These exceptions deal with very delicate issues. In order to standardize the application of the Convention, it is paramount to investigate whether these articles are to be applied by the Central Authorities or only by the judicial authorities, in the countries where this primary phase exists.


8. Article 15 of the 1980 Convention
	8.1 Have you encountered any difficulties with the use of Article 15? If so, please specify the difficulties encountered and what steps, if any, have been taken to overcome such difficulties.  

	
No difficulties have been met so far.

	8.2 Has the use of Article 15 caused undue delay in return proceedings in your State? Are there particular States Parties with whom you have had difficulties in this regard? Please provide case examples where possible.

	
No.

	8.3 Are you aware of any cases in your State where direct judicial communications have been used in relation to Article 15? If so, please provide details of how, if at all, direct judicial communications assisted in the particular case.


	
No information has been obtained so far by the BCA on this issue.


9. Immigration, asylum and refugee matters under the 1980 Convention
	9.1 Have you any experience of cases in which immigration / visa questions have arisen as to the right of the child and / or the taking parent to re-enter the State from which the child was wrongfully removed or retained? If so, how have such issues been resolved?

	
There is currently a case being handled by a Brazilian Federal court in which the LBP is an undocumented alien in the State of habitual residence. The case involves the return of two children to the country of habitual residence, but there is a risk that the LBP and one of the children may wind up being deported, leaving the other child by herself/himself. The Central Authority of the requesting State claims that it can not provide guarantees that the LBP and the older child will not be deported in the future, because the responsibility for such a decision belongs to another govermental body. So far the matter has remained unresolved.

	9.2 Have you any experience of cases involving links between asylum or refugee applications and the 1980 Convention? In particular, please comment on any cases in which the respondent in proceedings for the return of a child has applied for asylum or refugee status (including for the child) in the State in which the application for return is to be considered. How have such cases been resolved?

	
In only one case a respondent has applied for asylum based on  allegations of domestic violence and persecution in the country of habitual residence. However, the allegations were not considered sufficient for the application of asylum provisions. 


	9.3 Have you any experience of cases in which immigration / visa questions have affected a finding of habitual residence in the State from which the child was removed or retained?

	
Yes, in more than one case there was not adequate information on the legal status of the LBP with respect to immigration. That situation poses difficluties for the correct analysis of a case.

	9.4 Have you any experience of cases in which immigration / visa questions have inhibited the exercise of rights of access?

	
Yes, in some outgoing cases, visa questions have hindered access of a parent to the child in other countries, because the parent was denied the right of entry in the country. Whenever that situation takes place, the best interest of the child is not protected. State parties to the Convention should endeavour to guarantee access of parents to their children and not allow that visa / immigration issues inhibit contact with one of the parties. These is clearly an issue to be discussed in general and regional meetings.


10. Newly acceding States to the 1980 Convention

	10.1 If your State has recently acceded to the 1980 Convention, what steps have been taken to inform other States Parties of the measures taken to implement the Convention in your State?
 Did you find the Standard Questionnaire for newly acceding States
 useful for this purpose?

	
The Government of Brazil provides information to other countries whnever that information is requested and has a website with information on the implementastion of the Hague Convention in the country, including statistics. The Supreme Federal Court included in its website a page on the child abduction issue that is easily accessible.

	10.2 How regularly does your State consider declaring its acceptance of the accessions of new States Parties to the 1980 Convention (Art. 38)?  

	
As often as information on the acession of new States is provided by the Brazilian Ministry of Foreign Affairs. 

	10.3 What measures, if any, do your authorities take to satisfy themselves that a newly acceding State is in a position to comply with 1980 Convention obligations, such that a declaration of acceptance of the accession can be made (Art. 38)? How does your State ensure that this process does not result in undue delay?

	
The BCA relies on information provided by the Ministry of Foreign Affairs that is responsible for recognition of new States to the Hague Convention of 1980. 


11. The Guide to Good Practice under the 1980 Convention
	11.1 In what ways have you used the Guide to Good Practice – Part I on Central Authority Practice, Part II on Implementing Measures, Part III on Preventive Measures and Part IV on Enforcement
 – to assist in implementing for the first time, or improving the practical operation of, the 1980 Convention in your State?

	
In 2006 the Working Group established by the Brazilian Supreme Federal Court started to prepare a Guideline for Brazilian Judges that would instruct them on the correct implementation of the Convention. That Guide was based on the Guide to Good Practice prepared by the Hague Conference, which was made available to judges.

	11.2 How have you ensured that the relevant authorities in your State have been made aware of, and have had access to, the Guide to Good Practice?

	
Yes, the Guide has been used and refered to by the Office of the Attorney General in petitions take to the Federal Justice.

	11.3 Do you have any comments regarding how best to publicise the recently published Guide to Good Practice – Part IV on Enforcement (published October 2010)?

	
The best way to publicise the Guide on Enforcement is to distribute copies to all administrative authorities and Supreme Courts or other higher courts that deal with Hague cases.  

	11.4 Are there any other topics that you would like to see form the basis of future parts of the Guide to Good Practice in addition to those which are already published or are under consideration (these are: Part I on Central Authority Practice; Part II on Implementing Measures; Part III on Preventive Measures; Part IV on Enforcement; and the draft of Part V on Mediation)?

	
YES. The issue of immigration is relevant as many applications are sent by LBPs who are non legal immigrants in the countries of habitual residence. If this issue were addressed by the Hague Conference it would provide more clear directives to the work of  Central Authorities and help promote a better handling of cases that involve this situation. 

	11.5 Do you have any other comments about any Part of the Guide to Good Practice?

	
NO.


12. Relationship with other instruments

	12.1 Do you have any comments or observations on the impact of international instruments on the operation of the 1980 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	
There has been a significant increase of applications presented to Brazilian Federal courts in which the UN Convention on the Rights of the Child could be applied. The TPs usually invoke the 1989 UN Convention so that the child is heard by the judge and his/her  “best interest” is taken into consideration. It is also quite common for Federal courts to refer to the 1989 UN Convention in their decisions. However, reference to the 1989 UN  Convention has not obstructed the application of the 1980 Hague Convention.  

	12.2 Do you have any comments or observations on the impact of regional instruments on the operation of the 1980 Convention, for example, the Brussels II a Regulation
 and the 1989 Inter-American Convention on the International Return of Children?

	
As for the Inter-American Convention on the International Return of Children, it should be pointed out that the requesting State usually indicates which Convention should be applied to that given case (Inter-American Convention on the International Return of Children or the Hague Convention on the Civil Aspects of International Child Abduction). Requesting States have traditionally opted for the 1980 Convention. 


13. Publicity and debate concerning the 1980 Convention

	13.1 Has the 1980 Convention given rise to (a) any publicity (positive or negative) in your State, or (b) any debate or discussion in your national Parliament or its equivalent? What was the outcome of this debate or discussion, if any?

	
Yes. As a result of highly publicised cases in the local press, the Hague Convention became a well known legal instrument. However, fierce debate in the press and in Congress following the outcome of some difficult cases also led to the perception that the Convention should be re-discussed and regulated in order to improve its implementation.

	13.2 By what methods does your State disseminate information to the public about the 1980 Convention?

	
Through websites, press interviews, seminars and debates with the participation of administrative and judicial authorities. It should be mentioned that in the judicial sphere permanent groups for the study of the Hague Convention of 1980 were established. The issue of child abduction was also introduced in regular programs of many universities. 


PART III: THE PRACTICAL OPERATION OF THE 1996 CONVENTION

14. Implementation of the 1996 Convention
	14.1 If your State is Party to the 1996 Convention, do you have any comments regarding: 

	a. How it has been implemented?

	NOT APPLY.

	b. How it is operating?

	NOT APPLY.

	c. Further, when implementing the 1996 Convention, did your State use the implementation checklist drawn up by the Permanent Bureau in consultation with States Parties?
 If so, do you have any comments regarding the implementation checklist and how it might be improved in future?

	NOT APPLY.

	14.2 If your State is not Party to the 1996 Convention, is your State considering implementing the 1996 Convention? What are viewed as the main difficulties, if any, in implementing this Convention?

	
     


15. The role and functions of Central Authorities designated under the 1996 Convention
	15.1 If your State is Party to the 1996 Convention: 

	a. Did you encounter any difficulties designating a Central Authority?  

	     

	b. Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	     

	c. Have any of the duties of Central Authorities within the 1996 Convention raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	     

	d. Has your Central Authority encountered any particular difficulties with the interpretation or application of the 1996 Convention provisions? If so, please specify.

	     

	e. Would you consider the development of any model forms under the 1996 Convention useful (e.g., in relation to the provisions regarding transfer of jurisdiction (Arts 8 and 9), or in relation to the certificate which may be given by the relevant authorities under Art. 40)?

	     


16. Publicity concerning the 1996 Convention

	16.1 If your State is Party to the 1996 Convention, by what methods does your State disseminate information to the public about the 1996 Convention?

	
     

	16.2 Could you provide a list (including contact details and website addresses) of non-governmental organisations in your State which are involved in matters covered by the 1996 Convention?

	
     


17. Relationship with other instruments
	17.1 Do you have any comments or observations on the impact of regional
 or international instruments on the operation of the 1996 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	
     


PART IV: TRANSFRONTIER ACCESS / CONTACT AND 
INTERNATIONAL FAMILY RELOCATION
18. Transfrontier access / contact

	18.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding Central Authority practices, legislation, procedural rules or case law applicable in cases of transfrontier contact / access.

	
     


	18.2 Please indicate any important developments in your State, since the 2006 Special Commission, in the interpretation of Article 21 of the 1980 Convention.

	
     

	18.3 What problems have you experienced, if any, as regards co-operation with other States in respect of:

	a. the granting or maintaining of access rights;

	
     

	b. the effective exercise of rights of access; and

	
     

	c. the restriction or termination of access rights.

	
     

	
Please provide case examples where possible.

	
     

	18.4 In what ways have you used the “General Principles and Guide to Good Practice on Transfrontier Contact Concerning Children”
 to assist in transfrontier contact / access cases in your State? Can you suggest any further principles of good practice?  

	
     


19. International family relocation

	19.1 When does a parent require the permission of (a) the other parent, and (b) the relevant State authorities, to relocate internationally with a child (i.e., to move with a child from your State to another State, on a long-term basis)?

	
     

	19.2 Do you have a specific procedure in your State which applies when a parent wishes to seek the relevant authority’s permission to relocate internationally? When permission of the relevant authority is required to relocate internationally, what criteria are applied to determine whether such permission should be granted, or not?

	
     

	19.3 Are you aware of any recent decisions in your State concerning international family relocation which may be of interest to the Special Commission meeting? In particular, are you aware of any cases where the international relocation of a child was permitted by the relevant authorities in your State following the return of the child to your State under 1980 Convention procedures? 

	
     

	19.4 Do you have any comment on the Washington Declaration on International Family Relocation
 reached at the conclusion of the International Judicial Conference on Cross-Border Family Relocation
 in March 2010? In particular, do you have any comment on paragraph 13 of the Washington Declaration, which states:

“The Hague Conference on Private International Law, in co-operation with the International Centre for Missing and Exploited Children, is encouraged to pursue the further development of the principles set out in this Declaration and to consider the feasibility of embodying all or some of these principles in an international instrument. To this end, they are encouraged to promote international awareness of these principles, for example through judicial training and other capacity building programmes.”

	
     


PART V: NON-CONVENTION CASES AND NON-CONVENTION STATES
20. Non-Convention cases and non-Convention States
	20.1 Are you aware of any troubling cases of international child abduction which fall outside the scope of the 1980 Convention? Are you aware of any troubling cases of international child protection which fall outside the scope of the 1996 Convention?

	
YES, many of the child abduction cases involving Brazilian children fall outside of the scope of the Hague Convention of 1980 and are related to children taken to muslim countries.

	20.2 Has your State had a significant number of cases of international child abduction or protection with any particular non-Contracting States?

	
Yes, mostly with Lebanon and Japan. 

	20.3 Are there any States that you would particularly like to see become a State Party to (a) the 1980 Convention and / or (b) the 1996 Convention? If so, what steps would you suggest could be taken to promote the Convention(s) and encourage ratification of, or accession to, the relevant Convention(s) in those States?  

	
Lebanon, and the establishment of bilateral agreements on Judicial cooperation could be a useful instrument to address the child abduction cases between both countries.

	20.4 Since the 2006 Special Commission, has your State concluded: 

	a. Any bilateral, or other, agreements on international child abduction with States not Party to the 1980 Convention? 

	
NO.

	b. Any bilateral, or other, agreements on international child protection with States not Party to the 1996 Convention? 

	
NO.

	
Please provide brief details of any such agreements, including which non-Contracting States are party to the agreement(s).

	
     

	20.5 Are there any States which are not Parties to the 1980 or 1996 Conventions or not Members of the Hague Conference that you would like to see invited to the Special Commission meeting in 2011 and 2012?
 

	
YES, Lebanon and Japan.


The “Malta Process”

	20.6 In relation to the “Malta Process”:

	a. Do you have any comment to make on the “Principles for the Establishment of Mediation Structures in the context of the Malta Process” and the accompanying Explanatory Memorandum?
 Have any steps been taken towards implementation of the Principles in your State?

	
NOT APPLY.

	b. Do you have any comment to make on the “Malta Process” generally?

	
NOT APPLY.

	c. What is your view as to the future of the “Malta Process”?

	
NOT APPLY


PART VI: TRAINING AND EDUCATION AND

THE TOOLS, SERVICES AND SUPPORTS PROVIDED 
BY THE PERMANENT BUREAU

21. Training and education
	21.1 Do you have any comments regarding how judicial (or other) seminars or conferences at the national, regional and international levels have supported the effective functioning of the 1980 and 1996 Convention(s)? In particular, how have the conclusions and recommendations of these seminars or conferences (some of which are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section”), had an impact on the functioning of the 1980 and 1996 Convention(s)?

	
All international and regional meetings have played an important role in the development of the Convention´s implementation. In Brazil, the BCA and the OAG have tried to promote the best knowledge on the conclusions and recommendations approved by the Hague Conference whenever possible. .

	21.2 Can you give details of any training sessions / conferences organised in your State, and the influence that such sessions have had?

	
Two international seminars on child abduction were sponsored by the BCA with good results among administrative and judicial authorities. These seminars helped better the perception about the importance of expeditious proceedings when dealing with child abductions cases. In the second seminar that took place on December 2010, the BCA distributed a brochure recently released that provides explanations to LBPs on how to process a child abduction application. The brochure also brings light on the child abduction conventions as legal instruments.  


22. The tools, services and supports provided by the Permanent Bureau (including through the International Centre for Judicial Studies and Technical Assistance)
In general

	22.1 Please comment or state your reflections on the specific tools, services and supports provided by the Permanent Bureau to assist with the practical operation of the 1980 and 1996 Conventions, including:


	a. INCADAT (the international child abduction database, available at < www.incadat.com >). INCADAT underwent a complete revision and an improved, re-designed version was launched on 30 April 2010;


	
     

	b. The Judges’ Newsletter on International Child Protection - the bi-annual publication of the Hague Conference on Private International Law which is available in hard copy and online for free;


	
Very useful document as it provides information on recent developments as well as legal practice. 

	c. The specialised “Child Abduction Section” of the Hague Conference website (< www.hcch.net >);

	
Frequently accessed by the BCA. 

	d. INCASTAT (the database for the electronic collection and analysis of statistics on the 1980 Convention);


	
     

	e. iChild (the electronic case management system designed by the Canadian software company WorldReach);


	
     

	f. Providing technical assistance and training to States Parties regarding the practical operation of the 1980 and 1996 Conventions.
 Such technical assistance and training may involve persons visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau (often through the International Centre for Judicial Studies and Technical Assistance) organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences;

	
     

	g. Where individuals contact the Permanent Bureau seeking help in cases involving international child protection issues (which occurs on an almost daily basis), providing referrals (primarily to Central Authorities) and offering advice of a general nature on the operation of the Convention(s);

	
     

	h. Encouraging wider ratification of, or accession to, the Convention(s), including educating those unfamiliar with the Convention(s);


	
     

	i. Supporting communications between Central Authorities, including maintaining an online database of updated contact details.

	
     


Other

	22.2 What other measures or mechanisms would you recommend:

	a. To improve the monitoring of the operation of the Conventions;

	
     

	b. To assist States in meeting their Convention obligations; and

	
     

	c. To evaluate whether serious violations of Convention obligations have occurred?

	
     


PART VII: PRIORITIES AND RECOMMENDATIONS FOR THE SPECIAL COMMISSION AND ANY OTHER MATTERS
23. Views on priorities and recommendations for the Special Commission
	23.1 Which matters does your State think ought to be accorded particular priority on the agenda for the Special Commission? Please provide a brief explanation supporting your response.

	
Please address the issue of illegal immigration involving child abduction cases. These type of situation is more frequently taking place in applications received by the BCA. Thus, it would be useful to have a guideline or clear directives to assist the work of administrative and judicial authorities that handle such cases. 

	23.2 States are invited to make proposals concerning any particular recommendations they think ought to be made by the Special Commission.

	
Legal aid is of key importance for the rightful application of the Hague Convention of 1980 and countries that do not provide these type of service should be encouraged to tackle this issue. Access to the due process of law is not feasible unless the legal aid issue is solved.   


24. Any other matters
	24.1 States are invited to comment on any other matters which they may wish to raise concerning the practical operation of the 1980 and / or the 1996 Convention(s).

	
     


� References in this document to the “1980 Convention” and the “1996 Convention” are to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children respectively.


� As stated in Info. Doc. 1, where reference is made to the “practical operation” of the 1980 or 1996 Convention in documentation for this Sixth Meeting of the Special Commission, this is intended to refer to the implementation and operation of the relevant Convention.


� The term “State” in this Questionnaire includes a territorial unit, where relevant.


� This Part of the Questionnaire is intended to deal primarily with the developments in law and practice relating to international child abduction and international child protection which have occurred in your State since the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter “the 2006 Special Commission”). However, if there are important matters which you consider should be raised from prior to the 2006 Special Commission, please provide such information here.


� The term “relevant authorities” is used in this Questionnaire to refer to the judicial or administrative authorities with decision-making responsibility under the 1980 and 1996 Conventions.  Whilst in the majority of States Parties such “authorities” will be courts (i.e., judicial), in some States Parties administrative authorities remain responsible for decision-making in Convention cases.


� See also question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� below on “Ensuring the safe return of children” which involves the role and functions of Central Authorities.


� See paras 1.1.4 to 1.1.6 of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”) (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”): 


“1.1.4	The importance for the applicant of having effective access to legal aid and representation in the requested country is emphasised. Effective access implies:


a) the availability of appropriate advice and information which takes account of the special difficulties arising from unfamiliarity with language or legal systems;


b) the provision of appropriate assistance in instituting proceedings;


c) that lack of adequate means should not be a barrier to receiving appropriate legal representation.


1.1.5	The Central Authority should, in accordance with Article 7[(2)] g), do everything possible to assist the applicant to obtain legal aid or representation.


1.1.6 	The Special Commission recognises that the impossibility of, or delays in, obtaining legal aid both at first instance and at appeal, and / or in finding an experienced lawyer for the parties, can have adverse effects on the interests of the child as well as on the interests of the parties. In particular the important role of the Central Authority in helping an applicant to obtain legal aid quickly or to find an experienced legal representative is recognised.”  


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”. See, in particular, Chapter 6.5 on twinning arrangements.


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�):


“1.1.9	The Special Commission recognises the advantages and benefits to the operation of the Convention from information exchange, training and networking among Central Authorities. To this end, it encourages Contracting States to ensure that adequate levels of financial, human and material resources are, and continue to be, provided to Central Authorities.


1.1.10	The Special Commission supports efforts directed at improving networking among Central Authorities. The value of conference calls to hold regional meetings of Central Authorities is recognised.”


� See paras 1.1.16 to 1.1.21 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�).


� See, for example, the “Conclusions and Recommendations of the Fourth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (22–28 March 2001)” (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”) at para. 3.1: 


“The Special Commission calls upon Contracting States to bear in mind the considerable advantages to be gained by a concentration of jurisdiction to deal with Hague Convention cases within a limited number of courts.”


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12, 1.4.2 and 1.8.1 to 1.8.5. Please also refer to question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� of this Questionnaire regarding the safe return of children.


� Art. 11 of the 1980 Convention: “The judicial or administrative authorities of Contracting States shall act expeditiously in proceedings for the return of children.”


� Full title: Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.


� See Art. 7(2) h) of the 1980 Convention and the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h � \* MERGEFORMAT �7�) at paras 1.1.12 and 1.8.1 to 1.8.5. Please also refer to the “Domestic violence allegations and Article 13(1) b) of the 1980 Convention” section of this Questionnaire (question � REF _Ref275274820 \r \h � \* MERGEFORMAT �5�).  


� See the Conclusions and Recommendations of the Special Commission of 2006 (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12 and 1.8.1 to 1.8.5 and the Appendix to the Conclusions and Recommendations.


� Id.


� Where relevant, please make reference to the use of undertakings, mirror orders and safe harbour orders and other such measures in your State.


� See the draft General Principles on Judicial Communications which will be circulated prior to the 2011 Special Commission meeting.


� In relation to Art. 13(1) b), see also question � REF _Ref276120138 \r \h � \* MERGEFORMAT �5.2� above.


� For EU Member States, excluding Denmark, reference should be made to Art. 11(2) of the Brussels II a Regulation: 


“When applying Articles 12 and 13 of the 1980 Hague Convention, it shall be ensured that the child is given the opportunity to be heard during the proceedings unless this appears inappropriate having regard to his or her age or degree of maturity.”


� It was, however, partially relied upon in eight cases (9%), all of which were in Chile. See N. Lowe, “A Statistical Analysis of Applications made in 2003 under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Overall Report”, Prel. Doc. No 3, Part I, of October 2006 for the attention of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction of October – November 2006 (2007 update, published in September 2008). Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings” and “Preliminary Documents”.


� See supra, note � NOTEREF _Ref275333143 \h � \* MERGEFORMAT �19�.


�  See Art. 38 of the 1980 Convention.


� The Standard Questionnaire for newly acceding States is available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Questionnaires and responses”.


� All Parts of the Guide to Good Practice under the 1980 Convention are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� Op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�.


� This part of the Questionnaire is directed both to States Parties and non-States Parties to the 1996 Convention save where indicated otherwise, and should be completed by all States insofar as is appropriate.


� Available on the Hague Conference website at < www.hcch.net > under “Conventions” then “Convention No 34” and “Practical operation documents”.


� E.g., the Brussels II a Regulation (op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�).


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.7.1 to 1.7.3.


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� See the Conclusions and Recommendations of the 2006 Special Commission meeting at paras 1.7.4 to 1.7.5: 


“1.7.4 The Special Commission concludes that parents, before they move with their children from one country to another, should be encouraged not to take unilateral action by unlawfully removing a child but to make appropriate arrangements for access and contact preferably by agreement, particularly where one parent intends to remain behind after the move.


1.7.5 The Special Commission encourages all attempts to seek to resolve differences among the legal systems so as to arrive as far as possible at a common approach and common standards as regards relocation.” 


� Available in full on the Hague Conference website at < www.hcch.net > under “News & Events” then “2010”.


� The International Judicial Conference on Cross-Border Family Relocation was held in Washington, D.C., United States of America, from 23 to 25 March 2010 and was co-organised by the Hague Conference on Private International Law and the International Centre for Missing and Exploited Children (< www.icmec.org >), with the support of the United States Department of State. 


� See the “Request for funding” made in Info. Doc. No 1 (circulated at the same time as this Prel. Doc. No 1).


� The “Malta Process” is a dialogue between certain States Parties to the 1980 and 1996 Conventions and certain States which are not Parties to either Convention, with a view to securing better protection for cross-border rights of contact of parents and their children and the problems posed by international abduction between the States concerned. For further information see the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� The Principles and Explanatory Memorandum were circulated to all Hague Conference Member States and all States participating in the Malta Process in November 2010. They are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� Further information regarding the tools, services and supports provided by the Permanent Bureau will be set out in the report to the 2011 Special Commission meeting on this subject (see the “Documentation” section of Info. Doc. No 1).


� Further information regarding the INCADAT re-launch can be found on the Hague Conference website at < www.hcch.net > under “News & Events” then “30 April 2010”. Further information regarding the improvements to INCADAT and the continuing work being undertaken will be provided in the report to the 2011 Special Commission meeting on the services provided by the Permanent Bureau (see Info. Doc. No 1).


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” and “Judges’ Newsletter on International Child Protection”. For some volumes of The Judges’ Newsletter, it is now possible to download individual articles as required. Further, an index of relevant topics is being created to enable more user-friendly searches of the publication. The publication is also in the process of being re-designed. Further information regarding this publication will be provided in the report to the 2011 Special Commission meeting (see Info. Doc. No 1).


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “INCASTAT”.


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “iChild”.


� Such technical assistance may be provided to judges, Central Authority personnel and / or other professionals involved with the practical operation of the Convention(s).


� Which again may involve State delegates and others visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences.
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