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Health, Welfare and Food Burean
Government Secretariat, Government of the Hong Kong Special Administrative Region
The People’s Republic of China

Our Ref. : HWF/CR/1/3281/98 Pt 3
Tel. No. : 2973 8126
. Fax No. : 2524 7635

ceeeseeJ8 November 2004
To whom it may concern : -

Permanent Bureau
Hague Conference on Private

International Law o s ., Crir
Scheveningseweg 6 Conw ' gﬂﬁ@ubmf(/@“{ >
Netherlands N |
BY FAX AND POST
(No. #31 (0)70 360 4867) .
Dear Sit/Madam, Tbmu& S ﬂh}ﬂuzﬁ( Fﬂ?ﬁ—‘

The 1980 Hague Convention on the Civil Aspects of
International Child Abduction
Response to Questionnaire on the Enforcement of Return Orders etc.

Enclosed please find one set of responsc to the captioned questionnaire of the

Government of the Hong Kong Special Administrative Region of the People’s
Republic of China.

Please feel free to contact the undersigned if further assistance is required.

Yours sincerely,

-“‘- @
(Gavin KWAJ)

for Secretary for Health, Welfare and Food
Encl.
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Questionnaire on the Enforcement of Return Orders under the 1980
Hague Convention and of Access/Contact Orders
Response of the Central Authority of the HKSAR, China

L. Legal Bases for the Enforcement of Hague Return Orders

Q01  Please give details of any specific legislative provisions which exist in your State concerning the
erjorcement of return orders under the ]980 Hague Convention. Please Specify the title of the

Al There are no specific legislative provisions in Hong Kong concerning the enforcement of retumn orders
under the Hague Convention

02 Please give detajls of any general legislative provisions which exist in your State concerning' the
enforcement of court orders in the arey of family law and govern the enforcement of return orders under the
1980 Hague Convention (either in the absence of specific provisions under question I 1 or in addition to any
such specific provisions).  Please speclfy the title of the instrument, its legal nature (law, decyee,
administrative regulation oy rules of court eto.) and the conteny of the relevant provisions. :

A2 Tn general, i.e. not exclusive to the area of family law, court orders can be enforced under Orders 45 1o
52 of the Rules of the High Court ("RHC”, subsidiary legislation, Chapter. 4A, Laws of Hong Kong).
Most of these enforcement measures are related to enforcement of monetary judgments only,

Order 46, rule 5 and Order 52 of the RHC ars more relevant to the enforcement of return orders though
as far as we know, they have never been invoked for such purpose. In theory, a person in breach of a
Totum ordet may be compelled to coraply with the retumn order by a writ of sequestration or by an
order of committal for contempt of court.  Sec Annex 1 for the relevant provisions,

In order to enforce an order by sequestration, the order must specify the time within which the required
act must be done. The writ of sequestration is a form of comtempt proceedings and a drastic method

the sequestrators until the coaternpt is purged.  Swch writ can only be issued with the leave of the
court. The motion must be served personally on the person against whose property the writ is sought
and endorsed with a penal notice.

Likgwise, before a person can be committed for contempt under Order 52, the Court must be satisfied
that 2 “penal notice™ is endorsed on the order, i.¢. sufficient notice of the consequence of breach of the
order had been given to that person, and personal servics of ths order on that person had been effected.

It is arguable that one may also apply for a writ of habeas corpus to secure the placing of the abducted
child under the care and control of, for example, the Director of Soeial Welfare, pending the child’s
return. Under section 22A(2) of the High Court Ordinance (Chapter 4, Laws of Hong Kong), an
application for writ of habeas corpus can be made by or on behalf of a person who claims to be legally
entitled to the custody of another person. However, a writ of habeas corpus is indeed mdependent of
any pre-existing court order, S.22A(1) of the High Court Ordinance provides that An application may
be made to the Court of First Instance (a) alleging that a person named in the application is being
detained without lawful justification; and (b) Tequesting the issue of a writ of habeas corpus in respect
of that person. Procedural matters relating to applications for writ of habeas corpus are governed by
Order 54 of the Rules of the High Court,

As said, there is no enforcement procedure directly offecting return of children, €.g. removing child
from the abductor forcibly and bringing him/her on broad a flight. [f the person in favour of whom a
return order 13 made encounters difficultics in brnging the order into effect, he/she may apply to the
Court for further directions if there js “liberty to apply” clause in the retum order.  In theory, the
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Court may then order the abducted child be forcibly removed from the abductor, but this has never
happened in Hong Kong,

O3 Please give details of any Judicial decisions, practice directives or guides concerning the enforcement
of court orders in the area of family law that govern the enforcement of return orders undey the 1980

A3 There are no such judicial decisions, practice directives or guides in Hong Kong,

Q4 Do you have any other comments relating to the law governing enforcement of Hague return orders,
including any comments on the effectiveness of these rules?

A4 The sequestration, committal proceedings, or applications for writ of habeas corpus (hereinafter
referred as “formal enforcement proceedings”) arc to be used as a last resort,  We have no comment
on their effectiveness ag they have not been used in previous Hague return cases. We believe the
most effective enforcement measure ig preventicn, e appropriate actions (e.g. romoving the child
from the abductor) should be taken at the first available opportunity if it is envisaged that the abductor
will not comply with the retum order in the event that the order is granted by the Court, For example,
if the applicant is in Hong Kong when the application is made, a Court order will usually be obtained
to grant interim care and control of the child concemed to the applicant with or without
access/visitation to the abductor depending on the circumstances. In these circumstances, the applicant
will rarely have difficulty to retum with the child when the Court has made a return order. Equally, the
terms of a return order shall be made as specific as possible, to avoid the risk of fieeing. For example,
1t may be specified in the return order that the child shall be allowed by the Immigration Departmient to
leave Hong Kong for his retumn o the place of his habitual residence on board a particular
pre-scheduled flight only:,

II.  Enforceability and Legal Remedies

Q! a) Iy a Hague return order subject to appeal or other Jorms of challenge? Please give details
(number and character of legal remedies, possible time-tymit Jor them, possibie time-limit Jor appellate court
or court of appeals to decide etc.)

of right. Further appeal can be lodged with the Court of Final Appeal under Section 22 of the Hong
Kong Court of Final Appeal Ordinance (Chapter 484, Laws of Hong Kong), but leave (ie
permission) to appeal must first be obtained by showing that the question involved in the appeal ig
one which, by reason of its great general or public importance, or otherwise, ought 1o be submatted to

no time-limit as such for the appellate courts to decide the appeal,

Qi) Please specify whether any such challenge may only be made once, and which court or body has
Jurisdiction to hear the appeal. -

Alb)  Hong Kong has a two-tier appeal system. Appeals against return orders go first to the Cougt of

QZa}  Please give details of any authorisation or other decision required for the actual enforcement of
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the Hague return ordey (e.g registration for enforcement, declaration of enforceability, order of a
specific enforcement measure or other).

As there is no direct enforcement of Hague return orders as such in Hong Kong, this question is
not applicable. For formal enforcement Proceedings such as sequestration or commiital, leave (ie.
the Court’s permission) must be obtained hefore possession of the property of the person who fails
to comply with a court order can be taken or before such person can be committed. :

Which is the competent organ for these decisions?
Court of First Instance.

Does the Hague return order have to be Sinal and no longer subject to ordinary appeal before any
authorisation for enforcement or ather measuye specified under 1.2 may be ordereq?

Are any of the decisions specified under I 2.a) (authorisation to enforce or other decision) subject
1o appeal independent of any appeal against the merits of the return order? Please give details
(number and character of legal remedies, possible time limit to lodge them, possible time-lmit Jor
appeliate court or court of appeals 1o decide etc, J

Yes, such appeals are also governed by Order 59 of the Rules of the High Court in respect of
appeal to the Court of Appeal and by Section 22 of the Hong Kong Court of Final Appeal
Ordinance as explained in Al(a) above. ‘

Please specify whether any such challenge may only be made once, whether it .Mpends" the
enforceability / enforcement of the order and which is the court or bhody to decide the appeal.

Appeals against a Sequestration order, a committal order or a writ of habeas corpus is subjeéct to
appeal to the Court of Appeal and if leave to appeal is granted, to the Court of Final Appeal.  An
appeal docs not automatically suspend the enforceability / enforcement of the order. An
application to stay the exccution pending appeal must be made in the first instance to the court
making the order and then to the appcllate court if being refused.  In the case of an appeal against
an order of committal and the appellant is in custody, the Court of Appeal may order his release on
his giving security for his appearance within 10 days afier the appellate judgment is given, see
Order 59, rule 20(2) of RHC.

Ifin your State both Dpes of legal remedy as specified under IL1 and I 4 (i.e. against the order on the
merils and against any decision taken at or required for the enforcement stage) exist, can they be
lodged simultaneously? Is it the same court that deals with them jf they are lodged (a) Stmultaneously,
avd (b) at different t1mes?

In general, if a person is appealing against a retum order which docs not specify a time limit within
which the return must be effected, it may not be necessary for him to apply for a stay of exceution of
the Conrt of First Instance’s order pending appeal.  If the return order has a time lim{t within which

application for a stay must first be made to the Court of First Instance, and then to the Court of Appeal
if the application is refused by the Court of First Instance.  If the application for a stay is granted,
there will be no enforcement of the return order witi] further directions of the Court.
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06 Do you have any other comments relating to legal remedies and the enforcement of Hague return
orders?

A6 'We have no further comments.,
III. Enforcement Procedure

A.  The order to be enforced and the aims of enforcement

Q! If an application Jor return of a child under the 1980 Hague Convention is sSuccessful, what is
rormally ordered:

@) the surrender of the child to the applicant (if necessary, “for the purposes of returning the child to
his / her State of habitual residence )

b)  the return of the child 1o State X

¢c)  other

Al Orders in term of (b) are usually granted though orders in more specific terms like (a) may also be
granted.

Q2 If such order has to be enforced, please specify which of the Sollowing is / are normally the aim of
enforcing a return order:

al  to remove the child Jrom the abductor or any other person

b)  to hawd the child over to the applicant or a person designated by him or her in the State where
enforcement takes place

c) 1o ensure the child’s return to his or her State of habitual residence

d)  other

A2 As formal enforcement action (including sequestration or committal proceedings) has never been taken
in Hong Kong, we are not in a position to comment  If an applicant is in Hong Kong when the return
proceedings are instituted, and there is indication that the abductor is unlikely to be willing to comply

the place of his habitual residence as soon as a return order is made.  Such arrangement should render
enforcement of' a retum order unnecessary.

Q3 Whose responsibility is it to organise the repatriation of the child?

A3 In general, the applicant shall be responsible for organizing the retum of the child. If resistance from
the abductor is anticipated, the Court may be invited to request the law enforcement agents, e.g. Police,

10 assist In ensuring the safety of the child and facilitating the return of the child The extent of

assistance varies from case 10 case, depending on the particular circumstances of each cage, and any
order made by the Court,

B. Actors involved in enforcement

H750137v)
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Once a return order is made, is o Specific request for enforcement necessary?

Yes, if the retum order itself is silent on how the return should be implemented. However, separate
application should normally be unnecessary as it is our normal practice, in cases where there is any
reason to believe that the abductor is unlikely to be willing to comply with a return order, 1o invite the
Court t0 set out the detailed amangements in the return order to ensure the return can be effacted
smoothly,

Please spectfy who initiates enforcement of the court's return ovder:

@) the applicant (in person or through his or her lawyer)

b)  the Central Authority

¢} the court

a)  the enforcement organ itself

e} othep

Where the law leaves choices or discretion, please give details concerning actual practice.

In general, application for enforcement of a cowrt order should bs made by the person in favour of
whom the order was made,

Q3a)  Please give datails of the persons, organs and institutions (e.g. enforcement organs, court, parties,

psychalogists, social workers, Central Authorities, other) involved in the enforcement of refurn
orders under the 1980 Hague Convention

i) according to the law
i) in practice

Please descrive their respective roles and functions in enforcement, and whether theiy
participation is mandatory. If this is not the case for some or all of the actors mentioned, plegse
specify who dectdes about their respective participation and to what extent they are normally
involved in Hague return cases (regularly or exceptionally and, in the latier case, depending on
Which condifions).

b)  In particular, are any social or psychological sewvices available in order to prepare the child and /
or the defendont for the return in order fo de-escalate or even avoid enforcement by coercive
measures?

¢j  Please specify also whether presence of the applicant (or a person designated by him or her) is

required ana, if this is the case, at which stage of the enforcement proceedings and for what
purpose.

Immigration Department, Social Welfare Department and any other person to make reports in
writing with respect to any maticr which appears to the Central Authority to be relevant. For
example, the Social Welfare Department may upon the Central Authority’s request provide a report
relating to the social background of the child,
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Depending on the circumstances of each case, the Court may be invited to request the Police,
Immigration Department and Socjal Welfare Department (including  social workers - and
psychologists) to provide Appropriate assistance. Aithough their patticipation is not maridatory,
thers is a mutual understanding that they will assist as far as possible upon being requested by the
Cowt.  As a matter of good practice, the Central Authority will liaise with the relevant agencies

smooth and safe return of the child. For example, Social Work Officer of the Family and Child
Protective Services Units of the Social Welfare Department may provide the concerned child and
parents with connselling and other Support services if necessary.

A3(b) If the child abduction case 13 brought to the attention of the Social Welfare Department, the

responsible  Social Work Officer wil] render assistance to the child and the left-behind
parent/abducting parent as appropriate to prevent finther harm to the child, Services provided
include counselling and arrangement of financial assistance, temporary accommodation, and child
care ¢tc.

A3 (¢c)  The applicant’s Presence is not necessary but in his/her absence, there should be someone who js

designated by him or her and authorised by the Court to bring the child back to his/her place of
habitual residence. '

Q4a)  Is there any supervision / control of the enforcement procedure by a court, the Cenrral..{ythaﬁty

or any other State authority? If a court is Supervising / controlling the enforcemeny procedure,
which court s it? The court that made the order or other (e.g a specific enforcement court)?

A4 a) If detailed arrangements regarding assistance to be provided by enforcement agencies have been

included in the retumn order to ensure smooth retumn, the Central Authortty (of its own motion- or

Q45) What if the court of first instavce refused return, and the appellate court or court of appeals

A4b)  Asexplained, the Court has no role to play after making a retum order until and unless one ar both

parties apply under the ‘Iiberty to apply’ clanse (if the order contains such clause) or for leave to
apply to enforce the return order  An application for leave should be made 1n the first instance to -
the Court of First Instance even if 5 return order is made by an appellate court.

The enforcement of procedure proper
Is theve a timeline for enforcement?

There is 1o timeline as such but an applicant is expected to act with Teasonable promptness i enforce a
return order,

Is it normal to allow 4 period of time for voluntary compliance with 4 Yeturn order or to allow
appropriate practical arvangements Jor the return of the child 1o be made?

I there is no indication that the abductor is unlikely to comply with the retum order, it s not umisual
to allow a period of time for voluntary compliance with a refurn order or to allow appropriate practical
atrangements be made.  Usually, a deadline for the return of the child will be specified in the order; in
particular, if the child is going to be returned by the abductor,

o #TE0 Sv)
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Are any measures available in order to prevent the abductor from taking the child into hiding dafter the
return order is made and before it can be enforced?  In the affirmative, Please give details.

The abductor cannot remove the child out of jurisdiction except pursuant to a Teturn order as the stop
order preventing the removal of the child oyt of jurisdiction is usually in force until the return order is

to the Immigration Department, the linmigration Department may stop a child from being removed
from Hong Kong. Sealed copy of any stop order shall be delivered by hand to “Control Support
Section” of the Immigration Department at “14/F, Immigration Tower, 7 Gloucester Road, Wanchai,
Hong Kong™ during office hours, together with a copy of the child’s birth certificate, identity card and
travel document(s) (if applicable and available). For outside office hours (including Sundays and
public bolidays), such court order and relevant documents should be delivered by hand to the Duty
Immigration Officer, Departure Level (North) of the Hong Kong Internationa] Airport, Chek Lap Kok.
If the abductor is in Hong Kong when the return order is mads, and there is indication that he/she will
not comply with the retumn order, the applicant will be advised to either to obtain a return order
forthwith or to apply for interim care and control of the child pending retun, with or without
aceess/visitation right be granted to the abductor.

What happens if the child is tajken into hiding afier the order was made and before it can be enforced?
Which actors would be involved (e.g. Central Auwthority, police, public prosecutor, other) and which
measures can they take to locate the child? What ts the effect of the hiding on d possible timeline Jor
enforcement?

The Police will be requested {o assist in locating the child, Appropriate manpower and resources
will be deployed to locate the child taking into account of ciroumstances of the cagse. Tha applicant
may also engage private mvestigator to assist in locating the whereabouts of the child. As there is no
timeline for enforcement as such, the third sub-question is inapplicable.

When enforcement is initiated, what are the required steps (e.g. measures by the applicant, the coupt
OF any other supervisory authority, and the enforcement organs)?

An application is made to the Court usually by the applicant in person or through lawyers. The
application showld be supported by affidavit detailing the sequence of events leading to the application
for enforcement proceedings. '

Which coercive measures are available and under whr conditions (e.g. pecuniary Jines, physical force
{against whom? the child? the defendant? others?], detention)? Which of these are normally used in
practice?

The Court may direct the sequestrators to take possession of the property of the defendant to compel
lus/her compliance with the return order or commit the defendant to imprisonment for contetnpt. of
court but the Court may impose alternative penalty, ic. fine, on that person under Order 52 rule 9 of
the Rules of the High Court if the Court finds it appropriate. In theory, the Court may also order a
forcible removal of the child from the abductor, As mentioned above, none of these enforcement
proceedings or measures have ever been taken in Hong Kong.

Do they have to be ordered specifically (i.e. either “fine” “physical force”, “detention )? If so,
when and by whom?

Yes, they must be ordered specifically and the Court may make such order as it deems appropriate
upon hearing the application for enforcement,
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authority (e.g. an enforcement court or other)? Please specify.

A7b) It depends on how the order hag been drafted. If in the order, the Court has directed the law

In general for all kinds of logal proceedings in Hong Kong, any emergency application can be made to
a duty judge outside office hours on an ex parte basis.

Costs

Are costs incurred Jor the enforcement? If so, are they part of the costs of the court Proceedings as g
whole? How are they calculated? For which services are they charged?

If formal enforcement procesdings are instituted, the applicant will have to pay fixed sum as court fee
since the proceedings are ndependent of the main retuzn application. If the applicant is represented by
lawyer, he/she is also required to pay the lawyer’s fees (which are also calculated on a time basig)
unless his/her legal representation is funded by legal aid, ‘

a Legal Aid Scheme? Under which conditions?  In particular, is advance payment required in ordey
Jor the enforcement organs to act?  If legal aid was granted for the proceedings leading to the refurn
ordey, would it cover the enforcement stage or would the application for legal aid have to be renewed?

The primary burden of paying the costs for instituting formal enforcement proceedings and the
lawyer’s fees rests on the applicant. I the applicant has financial difficulty in taking enforceinent
proceedings, he/she may apply for legal aid. Where the applicant is legally aided in respect 'of the
proceedings leading to the granting of the return order, he/she may apply to have the legal aid

fund the legal costs inourred in the enforcement proceedings. The applicant has to bear any other
expenses such as accommodation and airfare etc. to secure the retirrn of the child,

Are the costs of the actual repatriation of the child (e.g. airfare for child and possible accompanying
person) considered as part of the enforcement costs? Whe has to pay for the repatriation?: [y
advance pavment a condition Jor enforcement? '

The Court may order the abductor to pay for the costs of the repatriation of the child. If the Court does:
1ot so order, the applicant has to pay. cven if he/she is on legal aid. Court fee must be paid when filing .
the application for formal enforcement proceedings.

Please specify how Joreign applicants gre provided with information abous enforcement costs to be
borne by them, .

If a foreign applicant instructs a solicitor to act on his/her behalf, the solicitor concerned should be .
able to provide the applicant with an estimate of the likely costs of conducting the formal enforcerment
Proceedings having regard to the facts and circumstances of the case, For more information on legal
costs and taxation, please visit the Law Society of Hong Kong's website at

h];gg;//m.&lawsgg. org hk.
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(5 Flease provide details regarding the enforcement organs’ specific duties as' they, relate ‘16" ihé

enforcement of Hague return orders cancerming children,

Welfare Department will endeavour to provide assistance in ensuring the return is effected sx;;}:q;hly
and safely.  The nature of their assistance varicg from case to case and there is no specific mandats as

Q6 Do you have any other comments relating to the enforcement Procedure?

A6 We have no other comments.

IV. Statistical Information

Al 11in 2001, 2 in 2002, 4 in 2003 Some of the return orders were made by consent of the parties. None
of them had to be enforced,

enforceability, a particular enforcement measure or other)?  If possible, please spectfy the type of
challenge (on the mevrits or against an enforcement measure),

AZ Al the Hague proceedings in 2001, 2002 and 2003 had been concluded. There is one cage in 2002 that
the decision was challenged on its merits in the Court of Appeal but the case was finally settled by
muiual agreement,

Q3 How many of the legal challenges at the enforcement level (i.e. not on the merits) were ultimately
successtil (i.e. the order was not enforced)? '

- A3 None was challenged at the enforcement level,

Q4 What is the average length of enforcement proceedings from the moment the order js made until. ‘rfﬁe--
moment the child is (@) removed from the abductor and (b) repatriated? ’

A4 Not applicable.

V. Co-operation

Q1  Please give details of any co-operative agreements existing between different agencies within your
State, either Sormally or informaltly, with regard fo the enforcement of Hague return orders.  How did
this co-operation develop?

Al No such formal agreement exists although the Police, Immigration Department and Social Welface
Department will endeavour to provide appropriate assistance UpOn Court’s request pursusnt to a return
order.  Such co-operation hag developed on a need basis since the implementation of the 1930 Hague

#7501 57vE
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Convention.

Please give desails of any co-gperative agreements with other States, elther Jormal or informal
berween different Central Authorities oy agencies, or at the judicial level, with regard to the
enforcement of Hague return orders How did this co-operation develop?

A2 No such formal agreement exists.  Again, co-operation has developed on a need basis.
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Please provide details (including contact detalls, websites etc. ) of all agencies in Your State -which
have a role 1o play in the enforvement of Hague return orders.

They are the Police, Immigration Department and the Social Welfare Department and they may be
contacted through the Central Anthority. ‘

Also, the websites of the above Government departments are at the following addresses: -

Police: mwjgio.gov.hkfgo]ice

Social  Welfare Department (Family and  Child Protective  Services Units):

www.Info.gov. hi/swd/htrml eng/ser sec/fam ser/index html

Immigration Department: www.immd povhi/ehtml/contactus him

Do you have any other comments relating 1o Co-operation, including any comments on the
effectivencys of co-operative agreements?

Although no such formal agreement has been made, mutual understanding has been developed
between the Central Authority and the relovant agents. In case of urgency, the relevant agents will
make their best endeavours to assis i the implementation and enforcement of the retum order upon -
the Central Authority’s and the Court’s request,

Training and Education for Professionals

Please give details of any training or education that is avatlable in your State for professionals
(including, Judges, Central Authority personnel lewyers, mediators, enforcement organs [e.g. bailiffs/,
police officers, and socia) workers) as a means of preparing them to enforce Hague return orders of
decisions in family laow matters in general, o

Enforcement of Hague return orders is invariably a part of the general training on the law and practice
relating to the 1980 Hague Convention. The Central Authority has mn-house on-the-joh training for
govemment lawyers handling Hague cases. On request, training may be given by individual Judges
and the Central Authority to private practitioners as well as to officers of relevant Zovemmient.
departments (e.g. the Social Welfare Department). To keep abreast of the development of operation
of the Convention m other Jurisdiction, judges as well as officers of the Central Authority also attend
intemational or regional conferences relating to the 1980 convention from titne to time, :

For the Social Welfare Department, traiming is provided to squip the frontline professional staff,
including social workers, clinica] psychologists and child care workers with the knowledge and
mntervention skills on handling caseg involving child custody issues. Refresher training for social
workers of the F. amily and Child Protective Services Units on “Handling International Child Abduction
Cases” is also conducted op need basis. The training is organised by the Staff Development ang
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Who provides this training and education?

A2 The Law School, organisers of professional continuing training, the judges as well as the Centtral
Authority. Also, the Police have incorporated the handling procedures for request from the Central
Authority and the public in its internal orders.

What form does this trafning take and how régularly does it occur? Does Joint training of different
Pprofessional groups which have to Co-operate in the enforcement of. Hague return orders (e.g. judges,
batliffs, police officers, social workers) also occur?

Apart from the on-the-job training within the Central Authority, this training usnally takes the form of
seminars and it oceours may be once or twice per amum. So far, no joint traming of different
professional groups has been organised but thig possibility may be explored, '

comments on the effectiveness of this taining and education as a means of facilitating the enforcemens
of Hague return orders?

We note that the Permanent Bureau organise seminars for Judges and professionals in relation to the
1980 Convention from time to time. These seminars had been held in Burope and North America. We
are interested in that such seminars be held in Asia-Pacific region. :

Other Information

Please give details of any web pages, and provide copies of any brochures, or informetion packs or
similar materials which contain information or advice on the enforcement of Hague return orders in
your State and which are availabie to parents, including applicants from abroad

1980 Comvention  in Hong  Kong. The URL of the  website 8

h‘gt]g://myw.doj.goz.hk/ghildabduct/index.,html,

Who provides this information? When was it compiled? When was it Jast updared? How Is the
information made available and yn which language(s}?

The Central Authority, The website came into use in 2002 and 1t is updated regularly, The website was
last reviewed in May 2004, The information is available on Internet and in both Chinese and English_
which are the official langnages in Hong Kong, ‘

Do you have any other COmMmENLS relating to information Jor parenss, including any comments on
whether such information is effective in assisting the lefi-behind pavent in having his or her retupn
order enforced?

'A3 W haveno other comments.

Please provide any other information which may be relevant to the jssue of the enforcement of Hague
return orders.

Legsslation of Hong Kong is available on-ling in the Bilingual Laws Information Systems (“BLIS"): in
the Department of Justice’s website at http.//www blis.gov.hk/eng/index htm Amongst others, BLIS
contain the Child Abduction and Custody Ordinance and the Rules of the High Court. Judgments of



a8 b2d 7e35 F.13
B2-DEC-2004 16324 + 852 2524 h3S A + 852 Zbz

various levels of the courts in Hong Kong are available at the Judiciary’s wcbéitﬁ at

hitp:/fwwy judiciary .2ov.hk. Information about legal aid in Hong Kong is available at the Legal Aid
Department’s website at hitp:/fwwwanfo govhk/ad/,

95 Please provide details of any other badies or quthorities in your State who may have information
usefil to the research covered by this questionnaire. :

A5 None for the time being.

Q6 Have you any general comments 10 make regarding the enforcement of Hague return orders?

A6  We have no other comments,

Q7 Are there any changes envisaged in Your legislation and / or practice? If this is the case, pleas{e‘ give
details in the answer to the respective question and indicate as of when such changes will take effect.

A7 None for the timg being,

VHI.Orders Grating Rights of Contact/Access/Visitation

Q  For each reply, please indicate Whether the same applies to the enforcement of contact orders. If this
is not the case, please give details concerning the latter,

Where the contact order refers to a specific period of Hime (e.g. where the child is to spend “the first
part of the 2004 summer holidays from 1 to 20 July 2004 with the applicant) and is not complied with,
Please explain also whether coercive measures can be qpplied only as long as the period mentioned in
the order contact has noy yet expired (.e. in order to implement the order), or also afterwards fie. as
a sort of punishment although conygct during this particular period can no longer be implemented).
Please indicate also whether the same rules apply to the enforcement of domestic and Joreign contact
orders. If this is rot the case, Please spectfy the differences.

A Foreign orders granting rights of contact/access/visitation eto, are not automatically enforcegble or
rscognised. Any person who wishes to apply for access nght or recognition of an overseas order

K750 57v)
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Annex 1

Section 22A of the High Court Ordinance
Applications for, and issue of, writs of habeas corpus

(1) An application may be made to the Court of First Instance- |
(a) alleging that a person named in the application is being detained without lawful justiﬂpation;
and
(b) requesting the issue of a writ of habeas corpus in respect of that person.

(2) An application can be made by the person alleged to be detained, or by any other person on that
person's behalf, and, i particular, can be made by or on behalf of a person who claims to be legally entitled
to the custody of another person, '

(3) An application can be made ¢x parte,

(4) As soon as practicable after receiving an application, the Court of First Instance rmust inqui;'é into
the allegation that the applicant is being unlawfully detained. All proceedings under this section are to be
conducted in open court unless the Court, in exceptional circumstances specified by the Court, orders the
proceedings, or a part of the proceedings, to be conducted in camera. All orders and decisions made in
respect of those proceedings, and the reasons for those orders and decisions, are in every case.to be
announced 1n open court. ]

(5) On considering the application, the Court of First Instance must, if satisfied that the application
has substance, do either of the following-

(2) order the issue of a writ of habeas corpus dirccting the person having custody of the app]icant
to have the applicant brought before the Court at a specified time on a specified date and 1o
certify to the Court the grounds for the applicant's detention;

{b) order the person having custody of the applicant to appear before the Court in order to justify
the lawfulness of the applicant's detention,

(6) The Court of First Instance may dismiss an application for a writ of habeas corpus if satistied, on
considenng the application, that it has no substance. .

(7) The person to whom a writ of habeas corpus is directed must, not later than the fime and on the
date specified in the writ-

() produce before the Court of First Instance the person alleged to be detained; and

() make a formal return to the writ.

However, the Court of First Instance may extend the time within which a writ of habeas corpus must be
complied with if it is satisfied that there is 2 pood reason to do 80. |

(8) If for any reason it is not possible for the person to whom a writ of habeas corpus is directed to
comply wath the writ, that person must nevertheless make g retumn ta the Conrt of First Instance specifying
the reason why 1t 1s not possible to comply with the writ.

(9) When a person is brought before the Cowrt of First Instance in accordance with a writ of habeas
corpus, the Court must immediately inquire into the circumstances surrounding the detention of ths person

#T50157v]
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and must order the release of that person from detention unless satisfied that the detention is lawful, -

(10} If a person who has custody of a detained person appears before the Court in acoordance with an
order made under subsection (5)(b) but fails to satisfy the Court that the detention is lawful, the Court nmst
order the detained person to be released from detention immediately. f

(11) I a writ of habeas corpus has been issued in respect of a detained person, the person having
custody of the detained person must not, until the writ is discharged or the proceedings are concluded-

(a) allow the detained person to bs moved to another place of detention in Hong Kong otherwise
than under the authority of the Prisons Ordinance (Cap 234) or of any other emactment
expressly providing for the  detention of persons; or

(b) allow the detained person to be removed from Hong Kong.

(12) If a person who was formerly held in detention on 1 particular ground is released because of the
issue of a writ of habeas corpus. or in accordance with an order made under subsection (10), a person may
redetain that person on the same or a similar ground only if there has been a material change in the relevant
cIrcumstances.

(13) A person who-

(a) fails to comply with a writ of habeas corpus or with a requirement of this section; or

(b) contravenes subsection (12),

15 guilty of conterupt of the Court of First Instance. |

(14) The right to obtain a writ of habeas corpus under the common Iaw is preserved and is aﬂ:‘eéted by
this section only in so far as it is inconsistent with this section. |

(15) For the purposes of this section- ‘

() aperson has custody of another person not only when the person has actual custody over the
body of that other person but also when the person has power or control over that other
person's body; and -

(b) inrelationto an application made on behalf of a person, a reference to an applicant includes g
reference to that person. '

(Added 95 of 1997 5. 3. Amended 25 of 1998 s 2)

Order 46, rule 5 of the Rules of the High Court (0.46, 1.5, RHC)
Application for leave to issue writ of sequestration

(1) Notwithstanding anything in rules 2 and 4, an application for leave to issue a writ of sequestration
must be made to a judgs by motion.

(2) Subject to paragraph (3), the notice of motion, stating the grounds of the application ‘and
accompanied by a copy of the affidavit in support of the application, must be served personally on the person
against whose property it is sought to issue the witt, |

(3) Without prejudice to its powers under Order 65, rule 4, the Court may dispense with service of the
notice of motion under this rule if it thinks it just to do so.

(4) The judge hearing an application for leave to issue a writ of sequestration may sit in private in any

#réoLsmn
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case in which, if the application were for an order of committal, he would be cntitled to do so by virtue of
Order 52, rule 6, but, except in such a case, the application shall be heard in open court, ‘

Order 52 of the Rules of the High Court (Order 52, RHC) -
Committal

1. Committal for contempt of court 0.52,r. 1)

The power of the Court or of the Court of Appeal to punish for contempt of court may be exercised by
an order of committal made by a single Judge or by a single justice of appeal. (See App. A, Form 85)

(HK)2.  Grant of leave to apply for
committal (0. 52, 1. 2)

(HK)(1) No application for an order of committal against any person may be made unless leave to "make
such an application has been granted in accordance with this rule. o

(2) An application for such leave must be made ex parte to a judge, and must be supponed'by a
statement setting out the name and description of the applicant, the name, description and address of the
berson sought to be committed and the grounds on which his committal is sought, and by an affidavit, to be
filed before the application is made, verifying the facts relied on. '

(3) The applicant must give notice of the application for leave not later than the preceding day to the
Registrar and must at the same time lodge with the Registrar copies of the statement and affidavit, ‘
(HK)4) The judge may determine the application for leave without a hearing, unless a hearing is requested
in the notice of application, and need not sit in open court; and in any case the Registrar shall serve copy of
the judge's order on the applicant. o
(HK)(5) Where an application for leave is refused by a judge or is granted on terms, the applicant may

| appeal against the judge's order 1o the Court of Appeal within 10 days after such order,
(HK)6) Without prejudice to the pawers conferrcd by Order 20, rule 8, the judge hearing an application
for leave may allow the applicant's statement to be amended on such terms, if any, as the judge thinks fit.
(HK)(7) If the judge grants leave he may impose such terms as to costs and as to giving of seourity as be
thinks fit, '

3. Application for order after leave
to apply granted (0. 52, 1. 3)

(1) When leave has been granted to make an application for an order of committal, the application
shall be made by motion to a Judge and unless the Court granting leave has otherwise directed, there must be
at least 8 clear days between the service of the notice of motion and the day named thersin for the hearing,
(L.N. 125 of 1991)

H760) 57vi
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(1A) The notice of motion shall state the grounds in respect of which leave for making an application
for an order of committal has been granted, (L.N. 108 of 2002)

(2) Unless within 14 days after such leave was granted the motion is entered for hearing the leave
shall Iapse. ‘

(3) The notice of motion, accompanicd by a copy of the statement and affidavit in support of the
application for leave under rule 2, nmust be served personally on the person sought to be committed.

(4) Without prejudice to the powers of the Court under Order 65, rule 4, the Court may d.ispensle with
service of the notice of motion under this rule if it thinks it just to do so.

5. Saving for power to commit without
application for purpose (0. 52, 1, 5)

Nothing in the foregoing provisions of this Order shall be taken as affecting the power of the Court of
First Instance or the Court of Appeal to make an order of committal of its own motion against a person guilty
of contempt of court.

(25 of 1998 5. 2)

6. Provisions as to hearing (O, 52,1 6)

(1) Subject to paragraph (2), the Court hearing an application for an order of committal may St in
prrvate in the following cases, that is to say- 4
() where the application arises out of proceedings relating to the wardship or adoption of an
infant or wholly or mainly to the guardanship, custody, maintenance or upbringing of an
mnfant, or nights of access to an infant;
(b) where the application arises out of proceedings relating to a person suffering or appearing to
be suffering from mental disorder within the meaning of the Mental Health Ordinance fCap
136):
(¢) where the application arises out of proceedings in which a secret process, discovery or |
mvention was in issue; .
(d) where it appears to the Court that in the interests of the administration of justice‘or“ for
reasons affecting the security of Hong Kong the application should be heard in private;
but, except as aforesaid, the application shall be heard in open court, ,
(2) Kthe Court hearing an application in private by virtne of paragraph (1) decides to make an order
of committal against the person sought to be committed, it shall in open court state-
(a) the name of that person,
(b) in general terms the nature of the contempt of court in respect of which the order of
committal is being made, and
(c) the length of the period for which he is being committed.
(3} Except with the leave of the Court hearing an application for an order of committal, no grounds
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shall be relied upon at the hearing except the grounds as stated in the notice of motion under rule '3(_\1A).
(L.N. 108 of 2002) -

The foregoing provision is without prejudice to the powers of the Court under Order 20, rule 8.

(4) If on the hearing of the application the person sought to be committed expresses 2 wish to give
oral evidence on his own behalf, he shall be entitled 1o do so.

7. Power to suspend execution of
committal order (0. 52, 1. 7)

(1) The Court by whom an order of committal is made may by order direct that the execution of the
order of committal shall be suspended for such period or on such terms or conditions as it may specify,

(2) Where execution of an order of committal is suspended by an order wnder paragraph (1), the
applicant for the order of committal must, unless the Court otherwise directs, serve on the person against
whom 1f was made a notice informing him of the making and terms of the order under that paragraph.

8. Discharge of person committed (0.52,r.8)

(1) The Court may, on the application of any person committed to prison for any contempt of é‘our;,
discharge him.

(2) Where a person has besn committed for failing to comply with a judgment or order rcquiriné him
to deliver any thing to some other person or to deposit it in court or elsewhers, and a writ of sequesu-aﬁon
has also been issued to enforce that Judgment or order, then, if the thing is in the custody or power of the
person committed, the commissioners appointed by the writ of sequestration may take possession of it asif it
were the property of that person and, withowut prejudice to the generality of paragraph (1), the Court may
dischatge the person committed and may gmive such directions for dealing with the thing taken by the
commissioners as it thinks fit.

9. Saving for other powers (O, 52,1.9)

Nothing in the foregoing provisions of this Order shall be taken as affecting the power of the Court to .
make an order requiring a person guilty of contempt of court, or a person punishable by virtue of any written
law in like manner as if he had been guilty of contempt of the Court of First Instance, to pay a fine or to give
securtty for his good behaviour, and those provisions, so far as applicable, and with the necessary
modifcations, shall apply in relation to an application for such an order as they apply in relation to an
application for an order of committa]. |

(25 of 1998 5. 2)
(Enacted 1988)
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Order 54 of the Rules of the High Court (Order 54, RHC)
Applications for writ of habeas Corpus

1. Application for writ of habeas corpus
ad subjiciendum (0. 54, 1. 1)

(1) An application for a writ of habeas corpus ad subjiciendum shall be made 1o a single jﬁdg‘e in’
court, except that- '

(b) at any time when no judge is Sitting in court, it may be made to a Judge otherwise than in
court; and

(¢) any application on behalf of 2 minor must be made in the first instance to a judge otherwise
than in court,

(2) An application for such writ may be made ex parte and, subject to paragraph (3), must be
supported by an affidavit by the person restramed showing that it is made at his instance and setting out the
nature of the restraint. " .

(3) Where the person restrained is unable for any reason {o make the affidavit required by paragrﬁph
(2), the affidavit may be made by some other person on his behalf and that affidavit must state that the
person restrained is unable to make the affidavit himgelf and for what reason.

2. Power of Court to whom ex parte
application made (0. 54, r. 2)

(1) The judge to whom an applhication under rule 1 is made ex parte may make an order forthwith for
the writ to issue, or may- (See App. A, Forms 87, 88)

() where the application is made otherwise than in court, direct that an originating suammons for
the writ be issusd, or that an application therefor be made by originating motion to a judge in
court;

(b) where the application is made to 3 judge in court, adjoun the application so that notice
thercof may be given, or direct that an application be made by originating motion,

(2) The summons or notice of the motion must be served on the person against whom the issue of the
wiit 15 sought and on such other persons as the judge may direct, and, unless the judge otherwise directs,
there must be at least 8 clear days between the service of the summons or notice and the date named therejn
for the hearing of the application. -

3. Copies of affidavits to be supplied (0. 54, 1. 3)

Every party to an application under nule 1 must supply to every other party on demand copies of the
affidavits which he proposes to use at the hearing of the application.

$780157v]
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4. Power to order release of person
restrained (0. 54,1 4)

Without prejudice to rule 2(1), the judge hearing an application for a writ of habeas corpus ad
subjiciendum may in his discretion order that the porson restrained be released, and such order shall be a
sufficient warrant to any superintendent of a prison, constable or other person for the release of the person
under regtraint.

5. Directions as to return to writ (0.54,1.5)

Where a writ of habeas corpus ad subjiciendum is ordered to issue, the Judge by whom the order is
made shall give directions as to the judge before whom, and the date on which, the wril 1s retumnable.

6. Service of writ and notice (0. 54,1.6)

(I) Subject to paragraphs (2) and (3), a writ of habeas corpus ad subjiciendum must be served
personally on the person to whom it is directed.

(2) I itis not possible to serve such writ personally, or if it is directed to a superintendent of & prison
or other public official, it must be served by leaving it with a servant or agent of the person to whom the writ
is dirscted at the place where the person restrained is confined or restrained. | .

(3) If the writ is directed to more than one person, the writ must be served in manner provided by this
rule on the person first named in the writ, and copies must be served on cach of the other persons in the samg
manner as the writ,

(4) There must be served with the writ a notice (in Form No. 90 in Appendix A) stating the judge
before whom and the date on which the person restrained is to bo brought and that in defanlt of obedience
proceedings for committal of the party disobeying will be taken,- |

7. Return to the writ (O 54,1.7)

(1) The retun to a writ of habeas corpus ad subjiciendum must be indorsed on or anngxed to the vﬁit
and must state all the causes of the detainer of the person restrained. ‘

(2) The retum may be amended, or another return substituted therefor, by leave of the judge before
whom the writ is returnable.

8. Procedure at hearing of writ (0. 54, 1. 8)

When a retwin to a writ of habeas corpus ad subjiciendum is made, the return shall first be read, and
motion then made for discharging or remanding the person restrained or amending or guashing the returm,
and where that person is brought up in accordance with the writ, hig counsel shall be heard first, then counge]
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for the Crown, and then ong counsel for the person restrained in reply.
9. Bringing up prisoner to give evidence, etc. (0. 54, 1. 9

(1) An application for a writ of habeas corpus ad testificandum or of habeas corpus ad respondendum
must be made on affidavit to a judge in chambers. |

10.  Form of writ (0.54,r. 10

A writ of habeas corpus must be in Form No, 89, 91 or 92 in Appendix A, whichever is appropriate.
(Enacted 1988)
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