
 
 
QUESTIONANAIRE CONCERNING PRACTICAL OPERATION OF THE HAGUE 
CONVENTION OF 25 OCTOBER 1980 ON THE CIVIL ASPECTS OF 
INTERNATIONAL CHILD UBDUCTION – RESPONSES FROM THE R.S.A. 
 
 
The role and functions of Central Authorities. 
 

1. No specific problems have arisen. The use of electronic mail and facsimile 
has made rapid communication possible. 

 
2. Generally no problems have been experienced in this regard. 

 
3. (a) The website has info 

(b) No info provided 
(c) Yes 
(d) Yes 
(e) In R.S.A the Family Advocates/designated Central Authority are legally 

qualified. They perform the function, sometimes with the assistance of 
the state attorney. 

(f) No 
(g) No 
(h) Yes 
(i) No information. The Family Advocate ensures smooth running of 

process with the assistance of other state departments where 
necessary. 

(j) No 
 

4. The Family Advocate/Ad hoc Central Authority uses alternative Dispute 
Resolution Techniques to encourage voluntary return. All applications under 
the Convention are treated as urgent. 

 
5. Yes. The practice is to enquire from the requesting Central Authority to 

provide guidance and input on inter pretation and application of that 
country’s legislation. 

 
Court proceedings 
 

6. Presently no such arrangements are in place. The High Court of South 
Africa, by virtue of its status as upper guardian of all minor children within its 
jurisdiction, adjudicates on applications. 

 
7. (a) The applications are brought on urgent semi urgent basis where the 

period for filing papers is truncated. 
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(b) Hague Convention Applications are brought by way of Motion Court 
procedure. In terms of our rules of practice, applications are disposed of on 
the papers before the court. In cases of serious or material disputes of fact 
only, will the application be referred for oral evidence. 

 
8. Legal aid/advice is given by the Family Advocate/ad hoc Central Authority, 

who is an admitted advocate. No delays arise in this regard. 
 
9. Generally, the court gains access to the voice of the child through expert 

reports of social workers, psychologists, etc. public interest groups such as 
the Child Law Centre has on occasion sought leave of the court to be 
admitted as amicus curiae to articulate the child’s voice. 

 
Our civil procedure provides for the appointment of a curator ad litem to 
represent the child. The court retains the power to order that the child be 
afforded separate representation. 
 
The child’s right to legal representation at state expense, in specified 
circumstances is also guaranteed by section 28(1)(b) of our Constitution. 
 
To date , no matter has been decided by our courts where a child has 
objected to being returned. However, one such matter is currently pending 
in the Witwatersrand Local Division (Johannesburg High Court). 

 
10. No. We are not aware of an increased use of this article. 

 
Legal issues and interpretation of key concepts 
 

11. None. The Constitutional Court has dealt with challenges on two separate 
occasions, and ruled in both cases that the provisions of the convention do 
not violate our Constitution. 

 
12. A case where a child has objected to being returned is currently before our 

High Courts. The court’s decision therein will be persuasive in other 
jurisdictions in future applications. 

 
13. (a) No important developments. 

(b) None 
(c) None 
(d) None 
(e) The matter referred to in Question 12 above 
(f) As is in (e) above 
(g) None 
(h) None 
(i) Refer to (e) above 
(j) Refer to (e) above 
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(k) Refer to (e) above 
(l) None 

 
Direct international judicial communication 
 

14. No developments in this regard. 
 

Immigration / asylum / refugee matters 
 
15. No such case in our jurisdiction. We know of one abducting who after her 

return to British Colombia had lost her residency status, which reduced her 
chances of securing employment there(this is her own version). 

 
16. None. 

 
17. None. 

 
18. None. 

 
Criminal Proceedings 
 

19. Normally, when return orders are issued, the order makes provision that the 
order for return is suspended until such time that any criminal proceedings 
that may be pending against the abducting parent is withdrawn, 
alternatively, that the left behind parent undertakes not to pursue any 
criminal proceedings. 

 
Mediation 
 
20. There are no separate mediation programmes in place. Family Advocates 

are trained mediators. In appropriate cases, mediation is utilized as a 
means to secure voluntary return in terms of article 10. 

 
21. Agreement will be put in place that if the mediation fails by a particular date , 

then the Central Authority will initiate legal proceedings. 
 

22. Mediation provides a speedier remedy and creates an environment where 
the disputes can be resolved amicably. It can be particularly effective in 
article 21 applications for contact. 

 
Training and Education 
 

23. the Reunite seminar of 2001 has been helpful in the practical application of 
the Convention. 
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24. The office of the chief Family advocate conducted a one and a half day 
workshop with other Family Advocates regarding the practical application, of 
article 21. 

 
Annual decentralized training for Family advocates takes place on an “in-
service” training basis. 
 
Justice College provides one training course per annum. 

 
Ensuring Safe Return where issues such as domestic violence and abuse are 
raised.
 

25. In the vast majority of return applications, yes. We request background 
reports from the relevant authority in the requesting country. 

 
26. A protection order under the domestic Violence Act may be obtained. Our 

civil procedure also makes provision for a High Court interdict. If so 
requested, the Family Advocate can arrange for the provision of a 
background professional report. 

 
27. The courts are agreeable to undertakings. They would normally include 

protective measures in cases of domestic violence, pending criminal 
proceedings, as well as interim financial support. Other matters included 
interim access arrangements, Visa requirements and travel arrangements. 

 
28. The undertakings have to be reduced to an order of our local High Court to 

render them enforceable. No differentiation is made, but all such 
agreements need to be incorporated into a court order to become 
enforceable. 

 
29. Courts are always prepared to do so. 

 
30. The use of undertakings, etc goes a long way to allay the fears of the 

abducting parent, and also provide leverage for the Central Authority during 
mediation of voluntary return or removal of obstacles in article 21 cases. 

 
31. Applications needs to indicate upfront, the presence of domestic violence in 

the erstwhile relationship as well as indicators of the severity thereof. In 
R.S.A all article 13(b) litigation revolved around domestic violence and / or 
economic abuse. 

 
32. No 

 
Standard questionnaire for newly acceding states. 
 

33. No 
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34. No 
35. N/A 
 
36. The different parts of the Guide helped the Central Authority to compile and 

later “fine-tune” our local practice manual, as well as reference during 
training sessions. 

 
37. Refer to 36 above. 

 
38. The Central Authority for R.S.A has conducted a national workshop with 

provincial heads and will continue to have annual “ think tanks” through 
Justice College, which will involve all relevant role players in child abduction 
matters. 

 
39. We are considering public awareness campaigns through the Department’s 

communications section. 
 

40. Developments that are in pipeline– the Childen’s Bill, which will become law 
soon, makes provision for the appointment of separate legal representation 
for the abducted child should the judicial officer be of the view that such 
appointment will be in the child’s best interests. 

 
41. No 

 
42. No 

 
43. No 

 
44. No 

 
Standardised consent form 
 

45. The following could be considered for inclusion in the form: 
 
(a) name of the holder of parental rights 
(b) Nationality 
(c) Passport details 
(d) The origin of the parental right, whether acquired ex lege or conferred by court 

order 
(e) In either case (above), details must be provided 
(f) The nature and of the consent must be clearly set out. 
 
Statistics and case management  
 
46. Yes 
47. No special software is available. Yes we would like to utilize iChild. 
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Publicity / Debate concerning the Convention. 
 

48. Generally, most of our convention cases have attracted negative publicity 
especially in the print media. Some cases have been “reported” to the office 
of the Presidency, one left behind parent has “reported” our Central 
Authority to his Congressman. 

 
49. Comments and criticism have been leveled at the Central Authority that they 

are heartless and / or do not at in the child’s best interests. This is primarily 
borne out of ignorance of the terms of the Convention and a lack of 
understanding of its objectives and implementation. 

 
50. The legal fraternity has been informed through various conferences, 

seminars and academic material. A lot more needs to be done for the 
general public through public awareness campaigns. 

 
51. The Centre for Child Law, University of Pretoria . www.up.ac.za 

 
Services provided by the Permanent Bureau. 
 

52. (a) very helpful and user friendly 
(b) the circulation thereof could be broadened 
(c) well set out 
(d) very good 
(e) N/A 
(f) R.S.A has experienced some connectivity problems, which have become 

resolved. It could be of future use. 
(g) There should be more interaction among the various Central Authorities 
(h) It is very good 

53. The possibility of a biennial seminar for Central Authorities / Convention 
lawyers could be explored. 

 
Compliance with the Convention. 
 
54. Generally no, though contact with the Zimbabwean Central Authority has 

been particularly difficult. 
55. No 
 
Non-Convention cases and non –Convention States. 
 
56. Our immediate neighbours in Southern Africa, which are trying to at least 

secure bilateral agreements. 
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57. Namibia, Botswana, Mozambique, Lesotho and Swaziland. The R.S.A 
Central Authority operates under severe budgetary constraints and would 
not be in a position to contribute. 

 
58. Not in particular. However, in the case of South Africa bilateral agreements 

need to be concluded with neighboring countries like Namibia, Botswana, 
Mozambique, Lesotho and Swaziland. 

 
59. None. 

 
Relationship with other instruments. 
 
60. None  
61. Article 12 of the UNCRC, read with the terms of the Convention, in respect 

of hearing the voice of the child. 
 
62. (a)  The Convention has been implemented by the South African Central 

Authority in line with the terms set out in Articles 7, 10, 12 and 13, with 
due regard to international practices and jurisprudence. 

 
(b) One of the challenges that we face is that once a matter is litigated and 

opposed, the civil process can and does at times leads to delays. Other 
than the constraints by the civil process the Convention is operating well. 

 
63. Not applicable 

 
64. Generally no 

 
65. Most definitely. 

 
66. The advantages have been acknowledged. The accession issue will be 

prioritized as soon as possible after capacity and other internal matters have 
become resolved. 

 
Any other matters and recommendations 
 

67. None 
 
68. None 
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The Hague Convention of 1996. 
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