
 
The role and functions of Central Authorities. 
 
1. Have any difficulties arisen in practice in achieving effective communication with other 
Central Authorities? In particular, how are “modern rapid means of communication,” used by 
your central Authority in order to expedite communication, bearing in mind the requirements of 
confidentiality?   
 
 In general, the United States Central Authority (USCA) has not experienced difficulties 
communicating with other Central Authorities.  The U.S. Central Authority uses telephone, email 
and fax, and on some occasions communicates through the American Embassies abroad.  An 
increase in use of email has improved our ability to communicate more rapidly and effectively with 
certain Central Authorities, as has the increased use of scanners to transmit documents.  
Occasionally, we have difficulty communicating with a Central Authority when that Authority does 
not respond to faxed inquiries or where the Authorities do not have correct fax numbers.  In these 
cases, USCA relies on our embassies to transfer information.    
 
2.  Are there any other problems of co-operation with other Central Authorities to which you 
wish to draw attention?   
 
 Certain Central Authorities unduly delay submitting Hague petitions and supporting 
documentation to the National Center for Missing & Exploited Children.  
 
3.  Does your Central Authority maintain a website/brochure/information pack?  Please provide 
the web address or check if the information on the Hague Conference website is accurate.  If so, 
does the website/brochure/information pack contain the following information as recommended 
by the Special Commission of 2001: 
 
The U.S. Central Authority(USCA) maintains a website at, contains information on the use of the 
Convention, including a downloadable copy of the Hague application form.  
See: http://travel.state.gov/family/abduction/resources/resources_559.html[b1]

 
Contact information on the Hague Conference for the USCA is accurate. In addition, the USCA 
website includes a hyperlink to NCMEC’s web site, which provides information and resources for 
both parents and attorneys.   
 
a) …the other Contracting States in relation to whom the Convention is in effect? 
 
Yes: http://www.travel.state.gov/family/abduction/hague_issues/hague_issues_1487.html. 
 
b) …the means by which a missing child may be located? 
 
The USCA web site contains a document entitled “How to Search for a Child Abducted Abroad.”  
See: http://www.travel.state.gov/family/abduction/resources/resources_550.html. 
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The National Center for Missing and Exploited Children (NCMEC) web site contains information 
for locating children in the U.S.  In addition, NCMEC uses its many resources to locate children in 
the U.S. as part of its work on behalf of the USCA.  The NCMEC web site is 
http://www.ncmec.org 
 
c) …the designation and contact details for the Central Authority? 
 
Yes, the website contains a fax number, land line phone numbers, and the address to CA/OCS/CI.  
The site also contains links to the National Center for Missing and Exploited Children, the 
Department of Justice, Passport Agencies, and many others that relate to international child 
abduction.   
 
d) …application procedures (for return and access), documentary requirements, any standard 

forms employed and any language requirements? 
 
Yes, procedures and requirements for applicants in the U.S. whose children have been taken or 
retained abroad are explained in detail.  Copies of the Hague Application can be printed off the 
website.  Country-specific instructions/information is available, and language directives are 
included.   
 
The National Center for Missing and Exploited Children (NCMEC) web site will be redesigned to 
include information for applicants abroad.   
 
e) …details, where applicable, of how to apply for legal aid or otherwise for the provision of 

legal service? 
 
The National Center for Missing and Exploited Children (NCMEC) web site will be redesigned to 
include this information for applicants abroad.   
 
f) …the judicial procedures, including appeals procedures, which apply to return applications? 
 
Information for applicants in the U.S. on court procedures abroad is provided in country-specific 
abduction flyers on the USCA web site.  
 
See: http://www.travel.state.gov/family/abduction/country/country_486.html.  
 
The National Center for Missing and Exploited Children (NCMEC) web site will be redesigned to 
include this information for applicants abroad.   
 
g) …enforcement options and procedures for return and access orders? 
 
See response to f) above.  
   
h) …any special requirements which may arise in the course of the proceedings (e.g. with 

regard to matters of evidence)? 
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 See response to f) above. 
i) …information concerning the services applicable for the protection of a returning child (and 

accompanying parent, where applicable), and concerning applications for legal aid for, or 
the provision of legal services to, the accompanying parent on return? 

 
See response to f) above.  
 
j) …information, if applicable, concerning liaison judges? 
 
A Judicial Advisory Council is currently being developed as a joint project of the National Center 
for Missing and Exploited Children and USCA.  Information about this project will be provided on 
both the USCA and NCMEC web sites in the future.  
 
4. What measures does your Central Authority undertake to encourage voluntary returns 
and amicable resolutions, and how do you seek to ensure that these negotiations do not lead to 
undue delay in return proceedings?  *Questions 20-22 deal with the subject of mediation. 
 
 Unless there is a fear of further flight, a letter is sent to the respondent parent explaining the Hague 
Convention process and asking the parent to return the child on a voluntary basis.  The parent is 
given approximately 10 days to respond to the letter.  If no response is received, the case proceeds.  
Seeking a voluntary return, therefore, does not delay processing of a case for more than two weeks.  
If a parent will voluntarily return the child, some time will elapse while arrangements are being 
made, either between the parents and facilitated by the Central Authorities, or by attorneys 
representing the parents.  The U.S. Central Authority rarely has a case in which negotiations to 
return a child voluntarily are begun and then abandoned.  No voluntary return letter is sent if the 
applicant parent or Central Authority advises that the abducting parent is a flight risk.   
 
5.  In accordance with the Guide to Good Practice – Part 1 on Central Authority Practice, 
has your Central Authority shared its expertise with another Central Authority or benefited from 
another Central Authority sharing its expertise with your Central Authority? 
 
 The U.S. Central Authority (USCA) has participated in numerous bi-national and multi-
national conferences and summits on the topic of International Parental Abduction, and has 
benefited tremendously from sharing and receiving information related to processing of Hague 
cases. The networking function of these events has been particularly valuable, allowing us to 
establish stronger professional relationships with and greater understanding of the personnel and 
functions of our partner Central Authorities. By understanding the constraints and resource 
limitations of our counterparts, we are able to work more effectively to fill the gaps. The USCA 
and embassies abroad have co-sponsored judicial seminars with other Central Authorities in Central 
and South America, Europe and Israel.   
 

Some specific examples that demonstrate this sharing of expertise and co-operation include: 
(1) French Central Authority (FCA): The USCA has benefited from the FCA sharing its 

expertise with us.  The FCA can be counted on to provide thorough responses to all 
requests for information on the French civil and criminal justice systems, and inner-
workings of the Judiciary and Ministry of Justice.   
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(2) Spanish Central Authority (SCA): Personnel from the USCA and the SCA have had 
meetings twice during the last 12 months to share our respective expertise with each 
other.  Two representatives from the USCA, as well as two U.S. judges, gave 
presentations to audiences, including the SCA, Spanish Judiciary, and Spanish 
judges in January 2006.   

(3) Mexican Central Authority (MCA): The USCA and the MCA held a judicial and 
law enforcement training conference with authorities from both countries, following 
on from our first joint training program held in Mexico City in 2003.  Recent joint 
judicial training programs were held in Michoacan, Mexico (Sept. 2005), Jalisco, 
Mexico (April 2006), and Ensenada, Mexico (June 2006). 

(4) Joint Seminar in Israel:  We held our first joint judicial seminar on international 
child abduction in Tel Aviv in March 2006. The US-Israeli Joint Seminar on the 
Hague Abduction Convention, co-sponsored by the U.S. Embassy and the Israel 
Ministry of Justice, was very successful. The GOI expressed hope that a similar 
seminar may be held in Washington, D.C., co-sponsored by CA and the Israeli 
Embassy. 

 
 
Court proceedings 
 
  
6.  Do you have any special arrangements whereby jurisdiction to hear return  
applications is concentrated in a limited number of courts or judges? Are such  
arrangements being contemplated?  
 
The U.S. implementing legislation, International Child Abduction Remedies Act, 42 U.S.C. 11601 
– 11610 (ICARA) grants concurrent jurisdiction to state and federal courts.  Currently, Hague 
return applications are not limited to particular judges or courts.  In our federal system, family law 
cases are traditionally heard in State or local courts, and many Convention cases are heard in state-
level courts. The USCA, as a part of the executive branch of the government, lacks the authority to 
limit the number of courts or judges hearing Hague cases under the doctrine of “separation of 
powers.” 
.  
7.  What measures exist to ensure that Hague applications are dealt with promptly  
(Article 7) and expeditiously (Article 11)? In particular:  
 
 
 a) Are there set timetables at both trial and appellate level to ensure the speedy  
determination of return applications?  
 
Trial timetables, if any, are governed by federal, state and local court rules and thus are variable.   
All courts have procedures for expedited hearings in emergency cases.  Under the U.S. common 
law legal system, precedents have been established requiring expeditious adjudication. See 
discussion below of Zajaczkowski v. Zajaczkowska, 932 F. Supp. 128 (D. Md. 1996) (affirmed by 
Zajaczkowski v. Zajaczkowska, 1997 U.S. App. LEXIS 10154 (4th Cir. Md. 1997). 
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In addition, the U.S. Central Authority (USCA), through the National Center for Missing and 
Exploited Children (NCMEC) monitors the progress of incoming Hague petitions, reminding courts 
of the need to process these applications expeditiously.  For example, the USCA sends each court a 
packet of information regarding the handling of Hague Convention cases upon learning that such a 
case is pending in a court of the United States.  After six weeks, the USCA routinely requests an 
update of the progress of the case and reminds the court that the case needs to be handled 
expeditiously.   
 
b) What special measures / rules exist to control or limit the evidence  
(particularly oral evidence) which may be admitted in Hague proceedings?  
 
In general, rules of evidence are governed by the applicable court rules.  There are general rules of 
relevance and admissibility which are applied by federal courts.  In state courts the type of evidence 
admissible in a Hague proceeding is a matter of local law and will vary by State.  Consistent with 
the Convention, section 11605 of the U.S. implementing legislation, ICARA, states that the Hague 
petition and supporting documentation need not be authenticated in order to be admissible in court.   
 
In addition, case law has limited discovery in cases involving the Hague Convention and ICARA.  
In Zajaczkowski v. Zajaczkowska, 932 F. Supp. 128 (D. Md. 1996) (affirmed by Zajaczkowski v. 
Zajaczkowska, 1997 U.S. App. LEXIS 10154 (4th Cir. Md. 1997), the court noted that the 
Convention (Article 19) envisions a period of six weeks from the date of the filing of a petition to 
the court’s decision.  Since the rules of procedure applicable to ordinary civil cases would be at 
odds with the Convention and ICARA’s emphasis on expedited resolution, the court decided that 
petitions under Convention and ICARA could be appropriately handled as an application for a writ 
of habeas corpus.  Habeas petitions normally displace the calendar of the judge who hears them and 
receive prompt action based on the allegations in the petition. Therefore, the Zajaczkowski court 
decided to hear evidence and arguments in a summary fashion and decide the case at the close of 
the hearing.  
  
Another court in the same Circuit, Menechem v. Frydman-Menachem, held that there is no 
requirement, under the Convention or under ICARA, that discovery be allowed or that an 
evidentiary hearing be conducted. Thus, the court could properly resolve ICARA cases on the basis 
of affidavits and other evidence, without resorting to a full trial on the merits or a plenary 
evidentiary hearing. , 240 F. Supp. 2d 437, 444 (S.D. Md. 2003). The court in March v. Levine, 
came to the same conclusion. See 136 F. Supp. 2d 831, 834 (M.D. Tenn. 2000). 
 
Courts in other U.S. jurisdictions have used a variety of other procedural methods to ensure a 
speedy resolution of Convention cases.  Many proceed with a “show cause” order requiring a 
respondent to appear with a child immediately or within a short period of time.  See, for example, 
Sealed Appellant v. Sealed Appellee, 394 F.3d 338  (5th Cir. 2004); Small v. Clark, 2006 U.S. Dist. 
LEXIS 48448 (M.D. Fla. 2006).  Some states allow a magistrate judge to hear Convention cases, 
thus permitting the case to move more quickly through a crowded court docket.  See Karkkainen at 
1023.  Courts can also order expedited briefings.  See Koch v. Koch, 2006 U.S.App. LEXIS 14417, 
13 (7th Cir. 2006).   
 
 
8. What measures exist to provide or facilitate the provision of legal aid and advice,  
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including the participation of legal counsel and advisers? Do such measures lead to  
delays?  
 
The United States does not provide legal aid directly.  However, the U.S. Central Authority 
(USCA) works to see that, wherever possible, every applicant parent who meets certain guidelines 
is provided with legal counsel and advice by private attorneys willing to provide pro bono or 
reduced-fee services.  The National Center for Missing and Exploited Children (NCMEC), as the 
USCA  representative, maintains a list of attorneys who practice in the various jurisdictions in the 
United States and have agreed to represent at least one incoming Hague case without charge.  This 
list is known as the International Child Abduction Attorney Network (ICAAN) list.  When a new 
case is received, the applicant is asked to provide information about his or her financial status in 
order to determine whether he or she qualifies for full-fee, reduced-fee, or pro bono representation. 
 
Once the applicant’s appropriate payment level is determined, the USCA, through NCMEC, 
contacts ICAAN attorneys, explains the basics of the case and asks if the attorney would be 
interested in representing the applicant parent.  If the attorney agrees, the USCA forwards the name 
to the requesting Central Authority and asks that the applicant parent contact the attorney directly 
to ensure that they agree on the terms of the representation and payment (if any).  New attorneys 
are regularly added and are provided with practical legal information and access to more 
experienced attorneys who will act as mentors and provide support as the case progresses.  
NCMEC is continually performing outreach and recruitment efforts, as well as trainings to expand 
the existing network of more than 1100 members. 
    
In certain regions of the country it can be more difficult to identify pro bono counsel and/or 
overcome conflicts of interest and obstacles to representation. In cases involving a 13b affirmative 
domestic violence-based defense where there is strong evidence of abuse on the part of the 
applicant, we have some difficulties securing a volunteer lawyer to represent the applicant on a pro 
bono basis. Access cases are more challenging to place than return cases.   
 
9.  In what circumstances and by what procedures / methods are children heard in  
Hague proceedings? In particular how will a determination be made as to whether a  
child objects to return, and in what circumstances might judges refuse to return a  
child based on his or her objections?  
 
The circumstances and procedures for hearing from a child involved in a Hague proceeding depend 
on state law, and in many cases, on the practices of individual judges.  Courts can receive evidence 
concerning a child’s wishes in several ways, including allowing the child to testify; interviewing 
the child in the judge’s chambers; having the child evaluated by a court-appointed psychological 
professional; and appointing an attorney or a guardian ad litem to speak on behalf of the child.  All 
judges will consider the wishes of a child, but the weight given to those wishes depends on local 
law as well as factual circumstances such as the age and maturity of the child.  
 
See discussion of child’s objections in response to question # 13(k). 
   
10.  How has Article 20 of the Convention been applied in your State? Are you aware of  
an increase in the use of this Article, bearing in mind that the Statistical Survey of  
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all cases in 1999 found no case in which this exception to return was successfully  
invoked?  
 
There has been no increase in the use of Article 20 in the United States.  One case in the Puerto 
Rican Supreme Court recognized Article 20 as a valid defense to a return to Mexico, but it 
ultimately denied the return on Article 13(b) grounds. De Los Rios Carmona v. Melendez, 141 
D.P.R. 282 (P.R. Dec. 1996).  The U.S. District Court for Puerto Rico later applied the prevailing 
U.S. standard and declared that Article 20 should be “restrictively interpreted and applied…on the 
rare occasion that return of a child would utterly shock the conscience of the court or offend all 
notions of due process.” Aldinger v. Segler, 263 F.Supp. 2d 284 (D. P.R. 2003) (quoting Hazbun 
Escaf v. Rodriguez, 200 F. Supp. 2d 603 (E.D. Va. 2002).  The USCA is not aware of any cases 
where Article 20 formed the basis for denial of a return.  
 
Legal issues and interpretation of key concepts  
  
 
11.  Please comment on any Constitutional procedures or principles which make it  
difficult to implement the Hague Convention fully.  
 
The United States Constitutional doctrines of federalism and “separation of powers” can make 
certain aspects of implementing the 1980 Convention challenging.  Under U.S. federalism 
principles, the fifty states and District of Columbia may make their own laws for their citizens, 
particularly laws governing families. The federal government has little authority to limit or control 
the law of states unless the state law is found unconstitutional by the U.S. Supreme Court. Given 
the concurrent jurisdiction over the Hague Convention granted to state and federal courts in U.S. 
implementing legislation, literally thousands of judges can potentially hear a Hague return petition.  
This presents a continuous challenge to the United States Central Authority (USCA) to provide 
training and outreach materials to all of the judges who need such information.   
 
Similarly, the doctrine of separation of powers presents challenges because it prohibits one branch 
of government from infringing on the powers of the other two branches. Thus, the USCA, part of 
the executive branch, cannot affect the actions or functions of the judiciary. As a result it has been 
difficult to develop consistent practice in Hague cases or to effect actions of courts that are 
inconsistent with the Convention. Any rules to be imposed on the judiciary need to come from the 
judiciary itself, not from Congress or the executive branch.  Thus, while the United States Central 
Authority may suggest best practices for a court to follow, it cannot force a state court to adopt 
those practices.    
 
In addition, the United States’ federal system at times results in inconsistent interpretations of the 
Convention, both among the federal judicial circuits and among different states.  Particularly 
difficult is the fact that the U.S. Supreme Court has to date refused to hear any Abduction 
Convention cases, leaving growing discrepancies in treaty interpretation between the circuits and 
little clearly settled Convention law in the U.S.  
 
12.  Are there any important developments in legislation, case law or procedural law  
relevant to the operation of the 1980 Convention to which you wish to draw  
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attention? Please could you provide us with an electronic copy of relevant  
legislation if possible?  
 
   
No new federal level legislation has emerged regarding the implementation of the Convention since 
the last 2001 Special Commission. Custody law among the states has been updated with the 
Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA), which has been adopted by 
44 of 50 U.S. states and the U.S. Virgin Islands, as of June 2006. See 
http://www.law.upenn.edu/bll/ulc/uccjea/final1997act.htm. The UCCJEA broadens state 
enforcement provisions of the earlier uniform legislation (UCCJA, adopted in all 50 states and 
D.C.) pertaining to Hague return or access orders, permitting direct enforcement of Hague orders 
across state lines (Sec. 302).  In addition, state and local law enforcement are empowered to assist 
in location and recovery of abducted children (Sec. 315). Foreign custody orders were also made 
directly enforceable in the U.S. (Sec. 105).  
 
Some federal cicuits have clarified the question of whether an ongoing custody hearing in a state 
court prevents a federal court from hearing a Hague petition.  In Hazbun Escaf v. Rodriguez, 52 
Fed. Appx. 207 (4th Cir. 2002) the federal court reasoned that neither the Younger doctrine nor the 
Colorado River doctrine applied in Hague cases, as the questions to be addressed in Convention 
cases differed from the custody questions addressed in state custody hearings. This reasoning was 
likewise applied in Yang v. Tsui, 416 F.3d 199 (3rd Cir. 2004), where the Third Circuit held that a 
federal district court should not abstain from hearing a left behind parent’s Hague petition when a 
state court custody proceeding was pending.  The court held that the federal proceeding did not 
interfere with the ongoing state proceeding where the state court had entered an interim custody 
order in favor of the abducting parent.     
 
See response to question 13 for other developments in U.S. case law.   
 
13.  Please indicate any important developments since the Special Commission of 2001  
in your jurisdiction in the interpretation of Convention concepts, in particular the  
following:  
 
Below, we describe how some courts around the United States are interpreting key Convention 
concepts.  However, it is important to note that U.S. state and federal district courts are only 
required to follow the holdings of federal circuit cases in their own circuit.  Different circuits are 
approaching these cases differently, and the U.S. Supreme Court has so far declined to hear any 
Convention cases.  Therefore, none of the cases described below can be said to accurately reflect 
the settled law of the land.   
   
 

(a) Rights of Custody 
 
There is currently a split among circuits on whether to interpret ne exeat clauses as rights of 
custody or not.  The Second Circuit defines a ne exeat provision as merely a veto on the custodial 
parent’s right to expatriate the child.  See  Croll v. Croll, 229 F.3d 133 (2d Cir. 2000).  The Croll 
court found that “negative rights,” such as those conferred by ne exeat clauses, do not constitute 
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custody rights under the Convention.  Thus, the Croll court held that it could not order a return 
where the custodial parent had violated a ne exeat clause because, in spite of that clause, the other 
parent only had access rights, which could not be enforced through the Convention.    The Second 
Circuit’s reasoning in Croll has been adopted by the Fourth and Ninth circuits.  See Fawcett v. 
McRoberts, 326 F.3d 491 (4th Cir. 2003) and Gonzalez v. Gutierrez, 311 F.3d 942 (9th Cir. 2002).  
The Tenth Circuit held that it is the law of the country in which the child was habitually resident 
that governs decisions as to whether custody rights existed at the time of removal.  Shealy v. 
Shealy, 295 F.3d 1117 (10th Cir. 2002).  Thus, the Shealy court found that a removal was not 
wrongful based on a German court’s decision that a German order with a ne exeat provision had 
not been violated by the taking parent.   
 
The Eleventh circuit, on the other hand, disagrees with Croll.  In Furnes v. Reeves, 362 F.3d 702 
(11th Cir. 2004), the Eleventh Circuit found that a father who had access rights under a Norwegian 
order that included a ne exeat provision, did have rights of custody under the Convention.    See 
also Lalo v. Malca, 318 F. Supp. 2d 1152 (S.D. Fla. 2004), where the court held that an award of 
patria potestas coupled with the father’s ne exeat right gave the father sufficient rights of custody 
under the Convention to bring a Hague petition.   
 
There have also been conflicting decisions among Circuit courts as to whether the legal concept of 
patria potestas confers right of custody within the meaning of the Convention.  The Ninth Circuit 
held that patria potestas does not confer rights of custody upon the non-custodial parent where a 
competent Mexican court has already decided the rights and obligations of both parties.  However, 
the First and Eleventh Circuits have found that patria potestas does give a father rights of custody 
sufficient to support a Hague petition.  See, Whallon v. Lynn, 230 F.3d 450 (1st Cir. 2000) and Lalo 
v. Malca, 318 F. Supp. 2d 1152 (S.D. Fla. 2004). 
 
 
(b) Habitual Residence                                                                           
 
Mozes v. Mozes, 239 F.3d 1067 (9th Cir. 2001) is the leading case that defines the test to determine 
habitual residence.  In order to acquire a new habitual residence, there must first be a shared 
parental intention to abandon the previous habitual residence.   Second, there must be an actual 
change in geography combined with the passage of a period of time sufficient for acclimatization. 
The Third Circuit has held that the intent to abandon a former habitual residence for proscribed 
term could nevertheless constitute a change in habitual residence.  In this case, the court ordered a 
very young child returned to Canada, the new habitual residence, where the parents had signed a 
custody agreement that stated that the child would live in Canada with her mother for two years and 
then return to the United States.  Whitting v. Krassner, 391 F.3d 540 (3rd Cir. 2004).  See also, Koch 
v. Koch, 2006 U.S. App. LEXIS 14417 (7th Cir. 2006).  The Whitting court also held that, when the 
child is very young, acclimatization is not as important as the settled purpose and shared intent of 
the child’s parents in choosing a particular habitual residence.  Id.at 550, citing Feder v. Evans-
Feder, 63 F.3d 217 (3d Cir. 1995).  The Mozes test for habitual residence has been followed by 
most circuits that have addressed the issue.  See, Holder v. Holder, 392 F.3d 1009 (9th Cir. 2004); 
Gitter v. Gitter, 396 F.3D 124 (2nd Cir.).  According to the 4th Circuit, habitual residence must be 
established by a preponderance of the evidence, not “beyond a reasonable doubt.”  Humphrey v. 
Humphrey, 434 F.3D 243 (4th Cir.) 

 9



 
 
In Karkkainen v. Kovalchuk, 445 F.3d 280 (3d Cir. 2006), the court held that the child’s stated 
desire to stay in the United States and the actions she took to effectuate a change of residence 
(including enrolling in school in the United States and saying goodbye to teachers and friends in 
Finland) prior to her retention in the United States demonstrated that she had a “settled purpose” to 
remain in the United States and that she had become acclimatized to her new home such that it 
became her new habitual residence.  Finding that the U.S. was the child’s habitual residence just 
prior to the retention, the court refused to return the child to Finland.  However, the court’s refusal 
to return was not based solely on the child’s acclimatization.  The court found that the parents had a 
shared intent to allow their daughter to decide where she would live after spending a summer with 
her father, and that the record reflected, through expert testimony and the testimony of the child, 
that the child was both mature and intelligent for her age. 

 
 

(c) Rights of Access 
 

In Cantor v. Cohen, 442 F.3d 196 (4th Cir. 2006), the Fourth Circuit held that federal courts are not 
authorized to hear access claims under ICARA.  Custody matters are typically handled in state 
court in the United States.  Federal courts do not generally have jurisdiction to hear custody 
matters.  The Convention authorizes federal courts to hear petitions for return based on wrongful 
removals or retentions.  Removals or retentions are wrongful only if they are in breach of rights of 
custody.  Therefore, federal courts have reasoned that they only have jurisdiction to hear Hague 
petitions seeking to enforce rights of custody, not rights of access.  Access claims must be filed in 
state court.  The Cantor court held that ICARA, the implementing legislation for the Convention in 
the United States the U.S. District Court, also limited the jurisdiction of federal courts to hearing 
return claims based on custody rights, not access claims.  
 
While the Convention provides for the judicial remedy of return when there has been a wrongful 
removal or retention, it does not provide for return as a remedy for a violation of access rights.  The 
First Circuit, in Whallon v. Lynn, 230 F.3d 450 (1st Cir. 2000), asserts that the remedies for 
violating access rights are less drastic than return and could include ordering the abducting parent 
to reimburse the other parent for expenses incurred in exercising his or her rights of access.  The 
Whallon court’s suggestions for potential remedies short of return that can be ordered for a 
violation of access rights has been cited favorably by the Fourth Circuit in Katona v. Kovacs, 148 
Fed. Appx. 158 (4th Cir. 2005)  
 
 
Also, see discussion in question # 13(a) of cases determining whether access orders with a ne exeat 
provision are rights of custody.    
 
(d) The Actual Exercise of Rights of Custody 
  
U.S. courts have found that the test for finding the non-exercise of custody rights under the Hague 
Convention is stringent.  If a person has valid custody rights under the laws of the country of a 
child’s habitual residence, the court will not find non-exercise of such rights absent acts that 
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constitute clear and unequivocal abandonment of the child.  See Baxter v. Baxter, 423 F.3d 363 (3rd 
Cir. 2005) citing Friedrich v. Friedrich, 78 F.3d 1060 (6th Cir. 1996) and In re Application of Adan, 
437 F.3d 381 (3rd Cir. 2005).  The Eleventh Circuit has found that courts should liberally find that a 
parent has exercised his or her custody rights if they have kept or sought to keep any sort of regular 
contact with his or her child.  See, Giampaolo v. Erneta, 390 F. Supp. 2d 1269 (N.D. Ga. 2004); In 
re Cabrera, 323 F. Supp. 2d 1303 (S.D. Fla. 2004).  
 
(e) The Settlement of the Child in His/Her New Environment 
 
The Second Circuit found that whether or not a child has settled in its new environment can be 
considered as one factor in the Article 13(b) analysis to help determine whether or not the child is 
at gave risk of harm if it is returned to its habitual residence.  Blondin v. Dubois, 238 F.3d 153, 164 
(2d Cir. 2001).  However, the court takes care to emphasize that the question of whether the child is 
settled is not sufficient without other evidence of grave risk to refuse to return a child.  The court 
contrasts its Article 13(b) analysis with Article 12, where the court may refuse to return a child 
based solely on the facts that the child is well settled and more than a year has elapsed between the 
abduction and the petition for return.  Several courts have followed Blondin and considered the well 
settled argument as a factor to be weighed in determining whether grave risk applies.  See 
Danaipour v. McLarey, 286 F.3d 1 (1st Cir. 2002) and Anderson v. Acree, 250 F. Supp. 2d 876 
(S.D.Ohio 2002).    
 
See discussion of Belay v. Getachew, 272 F.Supp. 2d 553 (D.Md. 2003) in response to question # 
13(f) – where a judge ordered a child returned even though she had become well-settled in her new 
home because the child only became well settled because of the wrongful actions of the taking 
parent. 
 
 
(f) The One-Year Period for the Purposes of Article 12 – equitable tolling.  Cite cases.   
 
The U.S. Supreme Court has stated that, unless Congress states otherwise, equitable tolling should 
be read into every federal statute of limitations.  Young v. U.S., 535, U.S. 43, 122 S.Ct. 1036, 1040, 
152 L.Ed. 2d 79 (2002).  Several courts have held that equitable tolling may be applied to ICARA 
petitions for the return of a child where the parent removing the child has secreted the child from 
the parent seeking the return.  The courts reason that if they did not permit equitable tolling, the 
parent who abducts and conceals children for more than a year will be rewarded for this misconduct 
by creating eligibility for an affirmative defense not otherwise available.  The Eleventh Circuit has 
held that the one year limitation period begins on the date the petitioner discovers the new 
residence of a child whose whereabouts have been concealed by the other parent.  Furnes v. 
Reeves, 362 F.3d 702 (11th Cir. 2004), Bocquet v. Ouzid, 225 F. Supp. 2d 1337 (S.D.Fla. 2002); 
Mendez Lynch v. Mendez Lynch, 220 F. Supp. 2d 1347 (M.D.Fla. 2002).  In  In re Cabrera, the 
father had given the mother permission to take their child from Argentina to the United States for 
one year.  After one year, the father realized that the mother was not returning the child and he 
began Hague proceedings.  The court found that Article 12’s statute of limitations should be 
equitably tolled to the time when the left-behind parent becomes aware of the taking parent’s intent 
to remove or retain the child, providing the child is not settled in its new environment.  In re 
Cabrera, 323 F. Supp. 2d 1303 (S.D.Fla. 2004).   
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In Belay v. Getachew a mother abducted her child from Sweden to Colorado and concealed her 
whereabouts.  The father searched for three years before he located them and filed for a return 
under the Hague Convention.   The court determined that the mother wrongfully removed the child, 
but that she had established that the child was well-settled in its new environment.  The court held 
that although the mother had established the “well-settled” defense, equity mandated that the child 
be returned because the child only became well-settled as a result of the mother’s concealment of 
their whereabouts.  The court held that to allow the Article 12 defense to apply in such a case 
would essentially be rewarding the behavior that the Convention specifically seeks to deter.  Belay 
v. Getachew, 272 F.Supp. 2d 553 (D.Md. 2003). 
 
 
(g) Consent or Acquiescence to the Removal or Retention of the Child 
 
The defenses of consent and acquiescence under article 13(a) are both narrow.  The focus in both 
defenses is on the petitioner’s subjective intent.  In examining a consent defense, the court must 
consider what the petitioner actually contemplated and agreed to in allowing the child to travel 
outside its home country.  If a parent’s consent was limited or conditional, the court should not find 
that consent is a defense to return under article 13.  See Baxter v. Baxter, 423 F.3d 363 (3rd Cir. 
2005), where a petitioner consented to his child being taken to the United States for a visit with his 
grandparents, but did not consent to the child’s permanent relocation to the United States, the Court 
held that it could not find consent under article 13.   
 
(h) Grave Risk 
 
Generally, courts have held that 13(b) is a narrow defense.  In Danaipour v. McLarey, 286 F.3d 1 
(1st Cir. 2002), the First Circuit applied a strict interpretation to Article 13(b) grave risk claims, 
stating that “grave” means a more than serious risk.  Even evidence of real but sporadic or isolated 
incidents of physical abuse does not support application of the “grave risk” exception. McManus v. 
McManus, 354 F.Supp. 2d 62 (Ma. 2005), citing Whallon v. Lynn, 230 F.3d 450 (1st Cir. 2000).  
For the grave harm exception to apply, the respondent must cite specific evidence of potential harm 
to the child upon his return.  See Baxter v. Baxter, 423 F.3d 363 (3rd Cir. 2005),  where a petitioner 
parent has subsequently relocated, the inquiry into grave risk focuses on the present living situation 
to which the child would be returned.  One court found that where there was evidence of spousal 
abuse, but the couple has subsequently divorced and there was never any evidence of abuse to the 
child, there was insufficient evidence to support a finding that returning the child to her habitual 
residence represented a grave risk of harm to the child.  Belay v. Getachew, 272 F.Supp. 2d 553 
(D.Md. 2003). 
 
 
Most courts follow Friedrich v. Friedrich, 78 F.3d 1060 (6th Cir. 1996), which held that even where 
there is a grave risk, article 13(b) does not bar return when the State of the habitual residence is 
capable of protecting the child or where protective undertakings will protect the child.  Some 
circuits go on to state that before a court can deny return based on Article 13(b), it must examine 
the full range of options that might make possible the safe return of a child to the home country.  
Blondin v. Dubois, 238 F.3d 153, 163  (2d Cir. 2001).  The Ninth Circuit found that a lower court 
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erred when it denied a return to Canada based on the children facing a grave risk of psychological 
harm because the court had failed to consider alternative means of allowing the children to return to 
Canada without facing a grave risk.  See Gaudin v. Remis, 415 F.3d 1028 (9th Cir. 2005).  See also, 
In re Application of Adan, 437 F.3d 381 (3rd Cir. 2005), where the Third Circuit held that, if the 
district court found that a grave risk of harm had been proven, the district court must then consider 
whether Argentine authorities were unable or unwilling to protect the child from harm.   
 
Several circuits have been unwilling to return a child who would be at grave risk of harm on return, 
even where there are adequate laws available to protect the child in the home country or there are 
potentially some types of undertakings that could be imposed to keep the child safe.  In Van De 
Sande v. Van De Sande, 431 F.3d 567 (7th Cir. 2005), the Seventh Circuit recognized that “comity 
among nations argues for a narrow interpretation of the ‘grave risk of harm’ defense,” but held that 
“the safety of the children is paramount.”  It stated that “[t]o give a father custody of children who 
are at great risk of harm from him, on the ground that they will be protected by the police of the 
father’s country, would be to act on an unrealistic premise.  The rendering court must satisfy itself 
that the children will in fact, and not just in legal theory, be protected if returned to their abuser’s 
custody.”   The Van De Sande court and the Danaipour court (see below) found that, in instances of 
child abuse, it is less appropriate to order return plus extensive undertakings than to deny the return 
request.  
  
The First Circuit ultimately disagrees with the idea that all ameliorative measures must be 
exhausted before a finding of grave risk can be found.  The Danaipour court first held that it is the 
obligation of the court in the receiving country (where the return hearing is being held) to 
adjudicate the grave risk question.  Therefore, where an allegation of abuse is made that, if true, 
would justify application of the Article 13(b) exception, the court must make any necessary 
predicate findings.  In the facts of this case, the court held that it was the duty of the district court in 
the U.S. to determine if the father had sexually abused his daughter before it could order a return 
because that information was critical to the determination of whether a return would constitute a 
grave risk to the child.  The circuit court disagreed with the district court’s decision to order return, 
but condition it on the foreign court’s entry of an order to do an evaluation of the child.  On 
remand, the district court did find that one of the children was sexually abused by her father.  The 
court determined that returning the children to Sweden would cause great psychological harm to the 
children, regardless of any possible conditions or undertakings imposed, because the children 
would believe that their return was a sign that they were not believed or were being punished for 
their disclosures about their father.  The First Circuit held that once the district court found that the 
return of the children would result in grave risk of psychological harm, it had satisfied the Article 
13(b) exception and it did not need to make further inquiries into remedies available to the Swedish 
court or possible undertakings.   
 
A new line of cases is developing where return is denied based on a diagnosis of post traumatic 
stress disorders (PTSD).  These cases depend heavily on the testimony of experts.  In the leading 
PTSD case, the Second Circuit held that where the evidence shows that the mere return of a child to 
the country where he or she was abused by a parent would trigger PTSD, there are no ameliorative 
steps that a State can take to protect the child and therefore it is proper to refuse to return the child.  
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Blondin v. Dubois, 238 F.3d 153 (2d Cir. 2001).1  See discussion in the response to question 13(e) 
above about how the Blondin court looked at the child’s being well settled in his new environment 
and the objection of the child to being returned as factors to be considered in its decision of whether 
a grave risk of harm upon return existed.  See also Elyashiv v. Elyashiv, 353 F.Supp.2d 394 
(E.D.N.Y. 2005) and Olhuin v. Del Carmen Cruz Santana, 2005 U.S.Dist. LEXIS 408 (E.D.N.Y. 
2005), where courts in the Second Circuit refused to return children to the habitual residence on the 
basis that their return would trigger PTSD and no special arrangements could effectively mitigate 
the risk.  Other circuits have followed the Blondin court’s reasoning in denying return on the basis 
of PTSD, including the 9th Circuit in Tsarbopoulos v. Tsarbopoulos, 176 F. Supp. 2d 1045 
(E.D.Wash. 2001). 
 
(i) Exposure to Physical or Psychological Harm 

 
See above discussion of Grave Risk cases. 

 
(j) Intolerable Situation 
 
In Danaipour v. McLarey, 286 F.3d 1 (1st Cir. 2002), the First Circuit stated that it is the policy of 
the United States to view sexual abuse as an intolerable situation.  Courts have held that several 
factors may combine to form an “intolerable” home life, even when none of the factors alone would 
move the court to apply the “grave risk” analysis.  Didur v. Viger, 392 F.Supp.2d 1268, 1272 
(D.Kan. 2005), citing Walsh v. Walsh, 221 F.3d 204 (1st Cir. 2000).   
 
(k) The Child Objects to Being Returned 

 
At least one court has refused to return children based on the children’s objection, where the 
testimony of the children, as well as expert testimony, demonstrated that the children were 
cognitively and emotionally mature.   McManus v. McManus, 354 F.Supp. 2d 62.  The 
McManus court noted that ICARA set a higher bar for establishing a “grave risk” than for 
establishing the “objection” exception to return.  A “grave risk” must be proven by clear and 
convincing evidence, whereas the children’s objection may be established using a 
preponderance of the evidence.   
 
In Giampaolo v. Erneta, 390 F. Supp. 2d 1269 (N.D. Ga. 2004), the court found that a mother 
had been successful in proving that her 10-year-old daughter objected to being returned to 
Argentina.  The court, however ordered a return in spite of the child’s objections.  The court 
considered the child’s views, but did not find them determinative in this case.   
  

                                                 
1 The Blondin court took care to emphasize that the testimony offered by an expert on behalf of the taking parent was 
not controverted.  The left behind parent offered plenty of evidence that French authorities would be able to facilitate 
the safe repatriation of the children, but he did not offer any evidence that refuted the diagnosis of PTSD or refuted the 
doctor’s conclusion that the children would almost certainly suffer a recurrence of PTSD just by returning to the 
country where the abuse occurred.  The court noted in a footnote that its “interpretation of Article 13(b) by no means 
implies that a court must refuse to send a child back to its home country in any case involving allegations of abuse, on 
the theory that a return to the home country poses a grave risk of psychological harm.  Rather, [it reached its] 
conclusion on the basis of the specific facts presented in this case, and, in particular, on the absence of testimony 
contradicting [the doctor’s ] conclusions.”  Blondin at 163, n.12. 
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Also, see analysis of Karkkainen v. Kovalchuk, discussed in (b) above, where court refused to 
return a child who did not want to return to Finland, but where the court used the child’s wishes 
to stay in the United States as part of its analysis to determine whether the child’s habitual 
residence had changed before her retention in the United States.  The court held that the 
habitual residence had changed prior to the retention and, therefore, there was no wrongful 
removal.   
 
 

(l) Fundamental Principles Relating to the Protection of Human Rights 
 

**See question 10***  
 

(m) Other 
 

 
 
 
Direct international judicial communication  
  
14.  Please describe any developments in the area of direct international judicial  
communication. If your country has responded to the 2002 Questionnaire on direct  
international judicial communication please describe any developments in this area  
since your response was made.  
 
The National Center for Missing & Exploited Children (NCMEC) is in the process of developing a 
network of liaison judges (the Judicial Advisory Council) to facilitate at the international level 
communications and cooperation between judges and to assist in ensuring the effective operation of 
the Hague Convention.   The main purposes of the Judicial Advisory Council will be: (a) 
International Judicial Communication and Outreach; (b) Domestic Judicial Education and 
Outreach; (c) Domestic Implementing Legislation Analysis and Reform.  Because of variation in 
the U.S. federal system, we have attempted to ensure representation from the judicial circuits where 
we have the highest volume of Hague Convention cases  
 
NCMEC will administer the Council in cooperation with the Department of State and will connect 
the appropriate judge with each task or inquiry.  Some selected judges are Spanish-speakers, and 
NCMEC has access to the AT&T language line, which will allow Judges to communicate in 140 
different languages. We have selected a preliminary list of Judges to participate in the Council, but 
formal invitations have not yet issued to the majority of our invitees.  A training program is planned 
for March 2006. 
 
Immigration/asylum/refugee matters. 
 
15.  Have you any experience of cases in which immigration/visa questions have arisen as to 
the right of the child and/or the abducting parent to re-enter the country from which the child 
was abducted or unlawfully retained?  If so, how have such issues been resolved? 
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As part of its obligations under the Hague Convention, the U.S. Central Authority (USCA) 
facilitates the participation of foreign applicants in Hague proceedings in the United States.  When 
an applicant’s presence in the U.S. is required, for a custody hearing or to accompany a minor 
child, and the applicant is not otherwise eligible for entry, the applicant may be eligible for 
significant public benefit parole (SPBP).  The USCA works with our immigration officials to get 
the taking parent paroled into the country for the purpose of participating in court proceedings.   
The parent must first be found ineligible for a visa, then a formal request for parental SPBP should 
be made through the foreign government office, typically the foreign Central Authority, for 
transmission to the USCA.  The USCA will then assist in presenting the application to immigration 
authorities here.  Although most parole request cases will be decided quickly and favorably, the 
abducting parent may still be ineligible to enter the United States if, for example, there is a criminal 
warrant pending for his or her arrest (parental kidnapping warrants not included), if he or she is 
believed to be a terrorist, or if her or she is completely and totally destitute.  In addition, the USCA 
works with the National Center for Missing and Exploited Children to expedite visa processing 
where foreign Hague applicants must enter the U.S. on short notice to participate in Hague 
hearings.  
 
 
16.   Have you any experience of cases involving links between asylum or refugee applications 
and the 1980 Convention?  In particular, please comment on any cases in which the respondent 
in proceedings for the return of a child has applied for asylum or refugee status, including for 
the child, in the country in which the application for return is to be considered.  How have such 
cases been resolved? 
 
In one Hague case submitted by a Hungarian applicant father, the respondent mother asserted an 
Article 13(b) defense and cited the fact that the United States had granted her domestic-violence 
based asylum. The California Judge denied the Hague return under Article 13(b), based on the 
grant of asylum to the mother under immigration law and the child’s derivative status.  The U.S. 
Central Authority disagrees with the decision, because the standard for asylum is much lower than 
the 13(b) standard, and because asylum hearings are not contested hearings. Unfortunately, as this 
case was heard in a California state court and was not appealed, the decision stands.  
 
17. Have you any experience of cases in which immigration/visa questions have affected a 
finding of habitual residence in the State from which the child was removed or retained? 
 
In general, we have seen cases where courts look at the immigration/visa status of the parents as 
indications of the parents’ intent to make a place the child’s habitual residence.  For example,  
In Delvoye v. Lee, 329 F.3d 330 (3rd Cir. 2003) an American mother and Belgian father who met in 
the United States decided to have their baby in Belgium.  The mother and child moved back to the 
United States two months later.  When the father filed a Hague application a year later, the court 
considered the fact that the mother had only received a three-month visa to go to Belgium as 
evidence that the parents did not show a shared intent to make Belgium the child’s habitual 
residence.  Therefore, the judge did not find the mother’s removal of the child to be wrongful.   
 
In Armiliato v. Zaric-Armiliato, 169 F. Supp. 2d 230 (S.D.N.Y. 2001), the court looked at the fact 
that the taking mother and child entered the United States on a three-month visa that did not permit 
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the mother to work as one factor that counted against finding the United States to be the child’s 
habitual residence.  The court found that the child’s habitual residence was Italy and ordered the 
child returned there.   In Choi v. Kim (In re Kim), 404 F.Supp. 2d 495 (S.D.N.Y. 2005), the court 
found that the parents’ attempts to get an F-2 visa for their daughter were evidence that the mother 
had consented to her daughter staying in New York with the father.  Therefore, the court held that 
the retention was not wrongful and denied return of the daughter to Canada.    
 
 
18. Have you any experience of cases in which immigration/visa questions have inhibited the 
exercise of rights of access? 
 
The USCA/NCMEC has difficulty finding attorneys to handle access cases where the applicant 
parent cannot enter the U.S. because of immigration status or violation issues.  These cases vary 
from cases where parents may only enter for limited visits, to cases where parents have been 
deported and are prohibited from further entry.  Decisions about whether an applicant can enter the 
U.S. are made by the Department of Homeland Security (DHS). Department of State has, however, 
worked with DHS to develop a special category of parole, the “Significant Public Benefit Parole,” 
to enable parents to enter the U.S. for the purpose of participating in court hearings or 
accomplishing court-ordered visitation.   
 
 
 
Criminal proceedings  
 
19.  Please comment on any issues that arise, and how these are resolved, when  
criminal charges are pending against the abducting parent in the country to which  
the child is to be returned.  
 
The International Parental Kidnapping Crime Act (IPKCA) makes international parental 
kidnapping a federal crime, and each of the individual states in the United States has also 
criminalized parental child abduction.  The United States believes that the preferred method of 
dealing with international parental abductions is through the application of the Hague Convention.   
In U.S. v. Cummings, 281 F.3d 1046 (9th Cir. 2002), the Ninth Circuit held that the International 
Parental Kidnapping Crime Act (IPKCA) was constitutional under Congress’ Commerce Clause 
authority, but that the Hague Convention “should be the option of first choice.”    
 
 
At times, requests for the return of a child received by the United States are coupled with a criminal 
warrant for the abducting parent.  In some of these cases, law enforcement agencies required the 
filing of a criminal warrant in order for them to use their resources to help locate a kidnapped child.  
In these cases, NCMEC coordinates with Interpol to ensure that the civil Hague proceeding is ready 
to go forward at the time that law enforcement takes the abductor into custody.  As a general 
matter, civil and criminal issues relating to the parental abduction are considered separately.  Some 
jurisdictions may be willing to suspend or vacate warrants if the child is returned; in other 
jurisdictions, criminal proceedings will go forward when the abducting parent returns to the United 
States.   
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Since a criminal arrest warrant out for the taking parent can make courts in the State of refuge 
hesitate to order returns, the USCA advises left-behind parents to pursue warrants only when 
clearly necessary to help locate an abductor or child.  Courts in some jurisdictions require written 
statements from the U.S. that no criminal charges are pending.  Parents and foreign Central 
Authorities must be advised that once charges have been brought, the decision to withdraw charges 
is in the hands of the prosecutor, not the civil court, not the U.S. Central Authority, and not the 
parent.  If criminal charges are pending against a taking parent, two things can happen:  One, the 
applicant can request that the state or federal prosecutor drop the criminal case against the taking 
parent.  Of course, the final decision is made by prosecutor, and there is no guarantee the charges 
will be dropped.  Second, the taking parent can voluntarily return with the child and face the 
charges.   
 
Mediation 
 
20.  Are there any programs of mediation available in your State for parents or other persons 
involved in Hague Convention cases?  Please describe these, indicating inter alia the methods 
employed to ensure that mediated agreements are enforceable and respected by the parties, as 
well as the availability of, and training opportunities for, international mediators.    
 
 
The U.S. and Germany have agreed to implement a mediation pilot program for cases of 
international parental abduction involving our two countries. The pilot program proposed by the 
U.S.-German mediation task force involves a co-mediation model. Each mediation would involve 
two mediators: one female and one male; one with a psycho-social background and one with a legal 
background; one of German origin and one of American origin. This model is designed to create a 
level playing field and make the parents feel comfortable and understood. Ideally, mediation would 
take place in person, with both parents and both mediators convening in the country where the child 
is currently residing. If a left-behind parent travels to the country of the taking parent for purposes 
of mediation, the mediator could assist the parties to organize some form of appropriate interim 
contact between the left-behind parent and the child. In reality, economic limitations of the majority 
of families involved in these disputes dictate that mediation will occur through video 
teleconference or teleconference, in most cases. NCMEC is exploring the possibility of tapping into 
a nationwide network of video teleconferencing facilities that may be willing to offer use of their 
technology to parents for little or no charge. Modern Internet video teleconferencing and voiceover 
IP capabilities may prove a viable method of communication requiring only the availability of a 
computer and high-speed Internet access on both sides.   
 
21.  How do you ensure that mediation procedures do not unduly delay proceedings for the 
return of the child?  
 
Estimates for the duration of a successful, international family mediation range from 12 to 16 
hours, spread across the course of 2 to 4 days. Strict time limits for completion of a mediation 
attempt should be applied (ideally, 2 to 3 weeks, but no more than 6 weeks) in order to avoid 
enabling parties to use mediation as a tool to delay resolution of the international custody dispute 
and close attention must be paid to the proximity of Hague filing deadlines.  
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The U.S.-German mediation task force has agreed that a successful mediation team would ideally 
be trained in the 1980 Hague Abduction Convention, including the necessity for expedited 
resolution; family law and custody matters; domestic violence; cultural sensitivity; the importance 
of reunification services and post-reunification therapy; enforceability issues; and numerous other 
topics. 
 
22.  Do you have any other comments relating to mediation in the context of the 1980 
Convention either at a preventive stage or when a removal or retention has occurred? 
 
The U.S. Central Authority believes that mediation may be a good tool for reducing litigation in 
Hague cases, as well as reducing the level of conflict between the parties.  We are, however, 
concerned about the use of mediation without limits.  We prefer strict time limits and careful 
screening of cases, so that cases not suitable for mediation are not referred.   
 
Mediation may be effective in the preventive stage, as it should be a way to reduce the level of 
conflict and thus reduce the motivation to abduct.  
 
 
 
Training and education  
 
  
23.  Do you have any comments relating to how judicial (or other) seminars or  
conferences at the national, regional and international levels have supported the  
effective functioning of the Convention? In particular, how have the conclusions and  
recommendations of these seminars or conferences, (some of which are available  
on the website of the Hague Conference at: < www.hcch.net > .. Child Abduction  
Section), had an impact on the functioning of the 1980 Convention?  
 
The U.S. Central Authority (USCA) believes that training judges at all levels on issues related to 
the Convention is very helpful and very important to the successful implementation of the 
Convention.  The USCA has presented and participated in numerous conferences, seminars, and 
trainings on the topic of the Hague Convention, its implementation, and the role of Central 
Authorities in relation to the Convention.  In the last few years, we have participated in trainings 
and seminars, for example, in Chile, Colombia, Costa Rica, El Salvador, Mexico, and Paraguay.  
The first US-Israeli Joint Seminar was held in Tel Aviv in March 2006, it was very successful (see 
above, question 5).  We have also participated in several judicial conferences within the United 
States.  At these conferences we have discussed implementation of the Hague Convention in 
general, as well as how to set up specific regulatory systems and procedures to expedite the 
processing of Hague cases.  In addition, the National Center for Missing and Exploited Children 
has presented at and participated in numerous judicial training efforts on the topic of International 
Parental Abduction, ranging from local Judicial Colleges to bi-national Judicial Seminars with 
Mexico and a multi-national conference sponsored by the Inter-American Bar Association. 
Particularly useful were the working group break-away sessions where bi-national teams tackled 
hypothetical cases. Equally valuable, the networking functions of these events have allowed us to 
establish stronger professional relationships with our counterparts, enhanced mutual understanding, 
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and facilitated judicial communications. By understanding the legal framework within which each 
signatory functions, we are able to work more effectively with our counterparts.  
 
24.  Can you give details of any training sessions / conferences organised in your  
country, and the influence that such sessions have had?  
 
 
Judicial trainings have increased in the U.S., and with each new training session, new Judges have 
been motivated to organize subsequent events to carry their newly acquired knowledge to their 
fellow bench officers. These trainings have had a direct positive effect on proper application of the 
Convention.  For example, two weeks after attending the June 9-10, 2006 U.S.–Mexico Bilateral 
Conference on Child Abduction in Ensenada, MX a Mexican judge expedited the hearing and 
ordered the return of a 10-month old child to his mother in the United States.  In addition, a judge 
who attended the Hague judicial conference in Guadalajara in April ordered the return of 4 children 
in August.  
  
 
 
Ensuring the safe return of children where issues such as domestic violence and  
abuse are raised  
 
25.  Is the issue of domestic violence or abuse often raised as an exception to return in child 
abduction cases?  What is the general approach of your courts to such cases and, in particular, 
how far do they investigate the merits of a claim that such violence or abuse has occurred? 
 
Domestic violence/abuse is frequently raised as an affirmative defense to return under Article 
13(b). While treatment of this defense varies between Courts and Circuits, typically 13b is narrowly 
construed and Courts do not consider a finding of domestic violence to constitute an absolute bar to 
return. In a few cases, a Post Traumatic Stress Disorder (PTSD) diagnosis (for the child) as the 
result of the domestic violence/abuse was determined to be a sufficient risk as to justify denial of 
return; these cases found that simply returning the child to the country where the violence/abuse 
occurred would trigger PTSD, regardless of any resources available in that State to protect the child 
from further abuse.  In general, courts must investigate the merits of the claims of abuse if they are 
to use such claims to justify non-return under Article 13.  See discussion in question 13(h). 
 
26. What procedures and measures are in place in your State to secure the safe return of the 
child (and the accompanying parent, where relevant) where issues of alleged domestic violence 
or abused are raised 
 
Information about legal aid, financial assistance, protection in cases of alleged abuse or domestic 
violence, and other resources is made available by the U.S. Central Authority to returning parents 
upon request.  Legal aid, financial assistance such as income support, and mental health and other 
social services (sometimes including shelter) are operated at the local level in most communities in 
the United States.  The specific level of assistance and service available varies due to variations in 
state law and local resources.   
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In cases where the returning parent indicates a need for shelter and protection from abuse, a referral 
can be made by the Central Authority to community-based services for victims of domestic 
violence.  These programs assist victims of violence with a variety of services including shelter for 
the abuse victim and her children, legal assistance or referral in obtaining orders of protection, 
counseling, assistance in obtaining longer-term housing, advocacy and accompaniment in court 
proceedings related to the abuse.  
   
27, 28, 29. 
To what extent are your courts entitled and prepared to employ “undertakings” (i.e. promises 
offered by, or required of the applicant) as a means of overcoming obstacles to the safe return of 
the child?  Please describe the subject matter of undertakings required / requested.   
 
 
Will your courts/authorities enforce or assist in implementing such undertakings with respect to 
a child returned to your jurisdiction:   Is a differentiation made between undertakings by 
agreement between the parties and those made at the request of the court?  
 
The enforceability of undertakings in the United States becomes a matter of local law. Some courts 
have complied with conditions on return, by either issuing mirror orders or otherwise 
accommodating the requirements of the foreign court. However, such cooperation is not legally 
required and is normally handled as a matter of comity.  On the other hand, under UCCJEA, orders 
of foreign courts may be registered and directly enforced in the U.S.  We do not have enough 
experience to know whether Hague orders that include undertakings have been registered and 
enforced in the United States.  
 
To what extent are your courts entitled or prepared to seek or require, or as the case may be to 
grant, safe harbour orders or mirror orders (advance protective orders made in the country to 
which the child is to be returned)? 
 
Generally, U.S. courts are authorized to - and will use - undertakings to facilitate the safe return of 
a child.  The decision of a court to order such advance protective orders is based on the specific 
facts of a given case.  The use of such procedures has been cited with approval in various federal 
cases.  In the ninth circuit, for example, the court held that, before denying the return of a child 
because of a grave risk of harm, courts applying ICARA must consider alternative remedies that 
would allow both the return of the child to its home country and its protection from harm.  Gaudin 
v. Remis, 415 F.3d 1038 (9th Cir. 2005).  Common types of undertakings involve ordering one 
parent to pay the costs of return of the child and/or parent to the habitual residence and requiring a 
parent to obtain a mirror order to ensure any safeguards that were ordered with regard to the child 
or the taking parent.    
 
However, the 1st Circuit in Danaipour v. McLarey, 286 F.3d 1 (1st Cir. 2002), held that the 
undertakings ordered by the lower court exceeded the authority of the court.  The court held that the 
district court offended notions of international comity under the Convention by issuing orders with 
the expectation that the Swedish courts would simply copy and enforce them.  In addition, several 
courts have followed the ruling of Walsh v. Walsh, 221 F.3d 204 (1st Cir. 2000) which concluded 
that a district court should not order undertakings to facilitate a return in the case of a child facing a 
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grave risk of harm if the petitioner has demonstrated an unwillingness to comply with court orders.  
See Didur v. Viger at 1274; Danaipour v. McLarey, 286 F.3d 1 (1st Cir. 2002). 
See also, the discussion in response to question # 13(h). 
  
30.  Do you have any comments on the use of undertakings, mirror orders or safe  
harbour orders?  
 
We believe that the use of undertakings has become excessive and, in some cases, actually stands in 
the way of implementing a swift return to the place of habitual residence for resolution of the case 
on the merits.  In order for the Convention to be effective, undertakings should be rare.  Courts in 
the U.S. and elsewhere have noted that undertakings help promote returns where a respondent 
parent has demonstrated some risk of harm to the child in the return hearings.  The U.S. Central 
Authority supports the limited use of undertakings where they: (1) are appropriate in scope; (2) 
facilitate the Article 12 objective of return of the child “forthwith;” (3) help to minimize the 
issuance of non-return orders based on Article 13; and (4) respect the jurisdictional nature of the 
Convention by not encroaching on substantive issues relating to custody and maintenance properly 
left to the court of the habitual residence.   
 
Recently, we have noticed that courts are often issuing undertakings that are excessively broad in 
scope and are in fact pre-conditions on return.  Such conditions necessarily cause significant delays 
in return of children and considerable hardship for all involved.  The U.S. Central Authority has 
seen a disturbing trend towards onerous pre-conditions of return that have included: provision of a 
car for the abductor, prepayment of long-term financial support for a returning abductor who had 
remarried in the U.S. and for whom the applicant no longer had any financial obligation; dismissal 
of temporary ex parte custody orders, and withdrawal of criminal charges against the abductor.  Of 
particular concern is the imposition by foreign courts of conditions that effectively usurp the 
function of the court of the habitual residence.  Extensive financial conditions, particularly of 
spousal support, exceed what is contemplated by the Convention and contradict the understood 
purpose to restore the pre-abduction legal status quo ante.  Such matters are properly addressed by 
the courts of the habitual residence, which are naturally better situated to determine appropriate 
support and custody arrangements.  Extensive conditions on return also undermine cooperation 
amount international courts and authorities by implying a lack of trust in a treaty partner’s judicial 
and social welfare systems.   
 
31. Do you have any other comments relating to domestic violence or abuse in the context of 
the 1980 Convention? 
 
 The U.S. Central Authority (USCA) supports the approach used by the 6th Circuit, in Friedrich v. 
Friedrich, 78 F.3d 1060 (U.S. Ct. App., 6th Cir. 1996), which has been adopted by several other 
federal circuits, to address concerns of domestic violence or abuse in the context of the 1980 
Convention.  The Friedrich court held that, when an Article 13(b) defense is raised, the court 
should only deny the return of a child when the taking parent has shown that the child is subject to 
a grave risk of harm upon return and that the state of habitual residence does not have mechanisms 
in place to adequately protect the child if he or she is returned.  The USCA believes that it is 
consistent with the purpose of the Convention to have the merits of a custody case determined by 
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the country of habitual residence as long as that country has institutions in place to keep all 
members of a family safe. 
 
 
32. Are you aware of cases in which your authorities have refused to make or enforce an 
order in respect of a young child on the basis that an abducting parent, who is the child’s 
primary caregiver, refuses or is otherwise not in a position to return with the child? 
 
The United States has generally moved away from analyzing custody cases using the primary 
caregiver doctrine because it has been found to be equivalent to gender bias.  To the extent that this 
question is asking about the effect of the immigration status of the abducting parent on Hague 
proceedings, please see the responses to questions # 15 – 18 in the section on 
Immigration/asylum/refugee matters.  
 
Standard Questionnaire for Newly Acceding States: 
 
33. If your State has acceded to the Convention have you filled out the standard 
questionnaire for newly acceding States?  If so, do you have any comments about the ease, or 
otherwise, of filling out this questionnaire?  If not, can you explain why? 
 
N/A 
 
34. Has your State found the responses to the standard questionnaire for newly acceding 
States useful when considering whether or not to accept the accession of an acceding State?   
What additional information would be useful? 
 
The USCA uses these answers in addition to its own standard questions.  
 
 
35.  What measures, if any, do your authorities take before deciding whether or not to accept 
a new accession (under Article 38), to satisfy themselves that the newly acceding State is in a 
position to comply with Convention obligations, and how do you ensure that this process does not 
result in undue delays? 
 
The USCA works with posts abroad to analyze the conditions in the acceding country. In 
considering acceptance of a newly acceding state, we look at: 
 

• Whether a country has adopted appropriate implementing legislation or regulations 
• Whether or not a country’s domestic law may inhibit or prevent proper application of the 

Convention 
• Whether a country’s courts or administrative bodies are prepared to handle cases according 

to the Convention and in an expeditious manner 
• Whether enforcement measures are available for return and access orders. 
• Whether the country’s Central Authority is appropriately staffed and resourced 
• Whether or not a country’s domestic law permits differential treatment between men and 

women in custody matters 
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• Whether a country has sufficient mechanisms and resources to locate and/or protect 
children. 

• Whether a country provides information and training to ensure proper application of the 
Convention 

• Whether there may be any roadblocks to proper implementation of the Convention.  
 
The Guide to Good Practice: 
 
36. In what ways have you used the Guide to Good Practice-Part I on Central Authority 
Practice, Part II on Implementing Measures, and Part III on Preventive Measures to assist in 
implementing for the first time, or improving the implementation or operation of, the Convention 
in your State? 
 
These three guides, all drafted long after the Convention came into force in the U.S., do provide a 
basis by which we are able to continually review the implementation and operation of the 
convention.  In addition, the Guides to Good Practice are a useful evaluative tool when considering 
the acceptance of a prospective partner.  They provide for an orderly approach.    
 
37. How has the Guide to Good Practice assisted your State in making policy or practical 
decisions relating to the implementation or operation of the Convention? 
 
Whenever suggestions are made, or issues are raised, regarding the operation of the Convention, 
the Guide is one of the tools to which we turn in considering a response.  The Guide serves as a 
reference point in our decision making process. 
 
More importantly, the Guide is an excellent reference tool when participating in seminars that 
include states parties, or potential states parties.  The Guide is a uniform platform from which to 
discuss with, and evaluate partners, as well as potential partners.  While it is not the only reference 
to which we turn, it does provide to all contracting states a general basis from which to work.  It is 
also useful to turn to the Guide when engaging a state on issues of compliance with the convention. 
 
38. How have you ensured that relevant authorities in your State have made aware of, and 
have had access to, the Guide to Good Practice? 
 
At each training opportunity, and as appropriate in other situations, mention is made of the Guide to 
Good Practice.  Given the fact that the USCA works with federal, state, and local jurisdictions 
across the fifty states, it is an ongoing education process.   
 
39. Do you have any comments concerning the Guide to Good Practice-Part III on 
Preventive Measures including how best to publicize this part of the Guide? 
 
The United States Central Authority (USCA) believes this Guide is very useful.  In particular, we 
believe the point made in section 1.1.1.2 must be underscored – that Central Authorities should be 
provided with sufficient human and material resources.  The U.S. Department of State notes that, 
since our office of Children’s Issues has been operating as the USCA, our staff has grown from 3 to 
almost 50.  We have created a separate Prevention Unit within the USCA.  One significant part of 
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what the Prevention Unit does to prevent international child abduction is managing our Children’s 
Passport Issuance Alert Program.  We now enter about 3,000 requests per year into the program.  
 
The USCA believes the suggestions for travel documentation included in section 1.2.1 are very 
important.  The USCA includes specific training for our staff on our law requiring consent of both 
parents for the issuance of a child’s passport as well as on how we use the issuance of visas to 
prevent international abduction in issuing visas.  We believe these training courses are a good way 
to publicize the suggestions in this guide.  Another way that the USCA disseminates important 
information about abduction prevention is through our website.  Currently, we have a prevention 
packet called Prevention Tools that is available on our internet site.  This is one way we address the 
suggestions made in the guide in section 4, Provision and Dissemination of Information.  
  
With regard to section 5 of the Guide, Training and Co-Operation, the USCA notes that we do 
many team presentations and trainings with our NCMEC colleagues.  In addition to judicial 
presentations, we provide trainings to our State Department personnel.  We routinely work with 
other federal agencies as well, including FBI, Interpol, Department of Justice, and the Bureau of 
Indian Affairs. 
 
Finally, please note that while international parental child abduction is a crime in the United States, 
it is not noted in section 1.3, footnote 77. 
 
40. Please describe any developments in legislation, case law or practice relating to 
enforcement measures and transfrontier access/contact. If your country has responded to the 
Questionnaire on Enforcement Measures distributed in July 2004 or the Consultation Paper on 
Transfrontier Access/Contact distributed in January 2002 please describe any developments in 
legislation, case law or practice since your response was made.  
 
As of June 2006, the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) has 
been adopted by 44 of 50 U.S. states and the U.S. Virgin Islands. See 
http://www.law.upenn.edu/bll/ulc/uccjea/final1997act.htm. The UCCJEA permits direct 
enforcement of Hague orders across state lines (Sec. 302).  In addition, state and local law 
enforcement are empowered to assist in location and recovery of abducted children (Sec. 315). 
Foreign custody orders are directly enforceable in the U.S. under section Sec. 105 of the UCCJEA.  
The UCCJEA (sec. 308-301) also contains provisions allowing for the immediate recovery of a 
child as well as warrants to take physical custody of a child (these warrants are known as “pickup” 
orders) in order to protect a child or prevent an abduction.  
 
41.  Are there any particular matters which you would like to see included in a Guide to Good 
Practice on Transfrontier Access/Contact?   
 

The Guide should emphasize the recognition of the obligation on the part of all contracting 
states that they must acknowledge the rights of both parents to have a meaningful relationship with 
their child, absent a court order terminating parental rights.  Further, this obligation implies that the 
parties will work, within the laws and regulations of their respective states, to ensure the exercise of 
that right.   
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42.  Are there any other topics that you would like to see form the basis of future parts of the 
Guide to Good Practice in addition to those which are already published or are under 
consideration?  
 
We recommend the following to topics as additions to the Guide:  a) Mediation as a complement 
to, not substitute for, the Hague Convention; b) Working with Shari’a Law as an inducement to 
countries that operate exclusively, or in part, under such a legal system. 
 
 
43. Do you have any other comments about any Part of the Guide to Good Practice? 
 
No. 
  
44.  Can you list any examples of good practice not included in the Guides? 
 
There has been a positive trend in the U.S. whereby judicial authorities permit “tolling provisions” 
(i.e. provisions that temporarily suspend deadlines).  Authorities use these tolling provisions so that 
taking parents are not rewarded for evading identification and applicant parents are not penalized 
for the other parent’s successful concealment.   
 
 
 
 
 
 
 
 
Standardized Consent Form: 
 
45. The Permanent Bureau is consulting with States and relevant authorities with regard to 
developing a standardized or harmonized form for obtaining consent from holders of parental 
responsibility when a child leaves a State (see the Guide to Good Practice – Part III on 
Preventive Measures). Do you have any comments about the development of such a form? Or 
any suggestions as to what information such a form should/should not include?  
 
While such a form may serve as a model in the United States, given our multi-state family law 
system, it is unlikely that it will be widely adopted here. 
 
 
Statistics and Case Management: 
 
46. Does your Central Authority maintain accurate statistics concerning the cases it deals 
with under the Convention, and does it submit annual returns of statistics to the Permanent 
Bureau in accordance with the forms established by the Permanent Bureau in consultation with 
Central Authorities? If not, please explain why.  
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While there is currently no mechanism for automatic compilation and reporting of Convention 
statistical data, the U.S. Central Authority database makes reporting upon request fairly easy. 
Planned updates to our database will make it possible to collect and report on the specific 
information tracked by the Permanent Bureau.  
 
47. Does your Central Authority use any special software for case management/statistical 
purposes? Would your Central Authority be interested in using the new iChild software which is 
currently being piloted in seven Central Authorities in six Contracting States?  
 
The U.S. Department of State’s database is currently being updated. We will study the use of iChild 
software when it is made available, but we are not likely to be able to implement it for privacy and 
security reasons.  
  
The National Center for Missing & Exploited Children (NCMEC) uses a Microsoft Access 
database and has invested substantial time and resources to updating and improving that database in 
2006.  NCMEC’s International Division database is only one part of a larger database that tracks all 
of NCMEC’s domestic and international missing child cases.  It is therefore not feasible for 
NCMEC to introduce iChild software as a separate database at this time.  
 
 
Publicity / debate concerning the Convention  
 
 48.  Has the Convention given rise to (a) any publicity (positive or negative) in your  
country, or (b) any debate or discussion in your national Parliament or its  
equivalent?  
 
Individual Convention cases occasionally generate some publicity.  Parents occasionally petition 
their representatives in the U.S. Congress or the Senate to get involved in their individual cases.  
There have been complaints by some fathers’ rights groups about not being able to use the 
Convention to enforce access rights.  Finally, advocates for domestic violence victims have 
prompted some debate, mostly in academic circles, about the use of Article 13(b) in protecting 
domestic violence victims.  However, there has not been any major publicity surrounding the 
implementation of the Convention in general, nor has the Convention prompted any action from the 
U.S. Congress in the last five years.   
  
49.  Is the Convention having any negative effects which are causing concern?  
 
The U.S. Central Authority is concerned that interpretation of the Article 13(b) exception to return 
might be becoming much broader than it was originally intended to be.   Also, see response to 
question # 30 regarding the U.S. Central Authority’s concern about excessive use of undertakings 
that exceed the scope of the Convention.   
  
 
50. By what methods do you disseminate information about the Convention?  
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The Department of State maintains a regularly updated web site that explains the Convention and 
its implementation in the U.S.  See www.travel.state.gov. We also have flyers and fact sheets that 
we send to parents who inquire.  The USCA does trainings and/or speaks at conferences designed 
to reach out to bar associations, to judicial conferences, and to law enforcement. 
  
 
51.  Could you provide a list (including contact details and web site addresses) of non- 
governmental organisations in your State which are involved in matters covered by  
the 1980 and / or 1996 Conventions?  
 
The National Center for Missing and Exploited Children (NCMEC) is the primary NGO in the 
United States that deals with parental abductions.  It handles all incoming Convention cases for the 
U.S. Central Authority.  The NCMEC web site is http://www.ncmec.org   
 
For other NGOs involved with abduction work, please see website for the Association of Missing 
and Exploited Children’s Organizations: http://www.amecoinc.org/ . 
 
In addition, the National Conference of Commissioners on Uniform State Laws (NCCUSL) has 
created uniform legislation on jurisdiction in child custody matters. See response to question 12.  
 
  
52. Please comment or state your reflections on services provided by the Permanent Bureau 
to assist the implementation and operation of the Convention, such as:  
 

a) INCADAT 
  
A very valuable tool. The USCA and NCMEC recommend its use to attorneys litigating cases 

in the U.S.  
 
b) the Judges’ Newsletter on International Child Protection 
 
A valuable tool. 
 
c) the bibliography of the Convention  
 
Somewhat useful. 
 
d) the Child Abduction Section on the website of the Hague Conference  
 
Very good. 
 
e) INCASTAT  
 
A good idea.  
 
f) iChild  
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An important tool, but not likely to be used in the U.S. for technical and security reasons. 
 
g) support for national/international judicial (and other) seminars/conferences concerning 
the Convention 
 
Very important. The U.S. particularly appreciates the presence of Permanent Bureau 
representatives at its bi-lateral and multi-lateral judicial seminars.  
 
h) support for communications among Central Authorities, including maintenance of 
updated contact details 
 
Updated contact details are extremely important and constantly used at the USCA.  

 
53. Have you any comments or suggestions concerning the activities in which the Permanent 
Bureau engages to assist in the effective functioning of the Convention? 
 
The U.S. very much appreciates the efforts of the Permanent Bureau.  
 
 
 
Compliance with the Convention 
 
54.   Are there any Contracting States with whom you are having particular difficulties 
achieving successful co-operation?  Please specify these difficulties. 
 
Please see the 2006 Hague Compliance Report at 
http://www.travel.state.gov/pdf/2006_Hague_Compliance_Report_doc041806.pdf. 
 
55.   Are you aware of situations/circumstances in which there has been avoidance/evasion of 
the Convention? 
 
Please see the 2006 Hague Compliance Report at 
http://www.travel.state.gov/pdf/2006_Hague_Compliance_Report_doc041806.pdf. 
 
Non-Convention cases and non-Convention States  
 
56.  Are you aware of any troubling cases of international abduction which fall outside  
the scope of the Convention?  
 
Some of the most difficult cases that the U.S. Central Authority deals with involve abductions to 
countries not parties to the Convention and countries that do not recognize parental rights to both 
parents, especially in countries that follow Shari’a law.   
 
57. Are there any States that you would particularly like to see become a State Party to  
the Convention? Are there any States (which are not Parties to the Convention or  
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Members of the Hague Conference) that you would like to see invited to the Special  
Commission meeting in October / November 2006. Would you be willing to  
contribute to a fund to enable certain developing States to attend?  
 
The United States would like to see all countries that would meet our accession criteria become a 
party to the Convention.   We would particularly like to see the countries below become State 
Parties, in light of the large number of U.S. cases with these countries. Countries are listed in order 
according to the number of cases since 2000: India (largest number), Jordan, Japan, Pakistan, 
Egypt, Lebanon, the Philippines, and Russia.  
 
The United States Department of State cannot fund travel for officials of other governments.  
 
58. Do you have any comments on bilateral or other agreements between your State  
and a non-Contracting State?  
 
The U.S. has pursued bi-lateral “Memoranda of Understanding on Consular Cooperation in Cases 
Concerning Parental Access to Children” with some countries (currently signed MOUs with Egypt, 
Jordan and Lebanon) where the 1980 Convention is not in force and where we have a significant 
number of U.S. citizen children being wrongfully held in violation of a parent’s custodial rights. 
These agreements are based on the Vienna Convention on Consular Relations, Article 55, and 
guiding principles of the Hague Convention, where possible.  They are intended to enhance 
consular and other cooperation in these difficult cases, but not as substitute for participation in the 
1980 Convention. The U.S. government continues to encourage as many countries as possible to 
join the 1980 Convention. 
  
 
59. What additional information would you find useful on the non-Hague Convention  
page on INCADAT available at < www.incadat.com >.  
 
We believe the information on INCADAT is very useful and would hope that it is maintained and 
updated often. 
 
Relationship with other instruments  
 
60. Do you have any comments or observations on the impact of regional instruments  
on the operation of the 1980 Hague Convention, for example, Council Regulation  
(EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the  
recognition and enforcement of judgments in matrimonial matters and the matters  
of parental responsibility, repealing Regulation (EC) No 1347/2000 and the 1989  
Inter-American Convention on the International Return of Children?  
 
We have so far not seen any effect of the either the EC regulation or the Inter-American 
Convention on the operation of the 1980 Hague Convention.   
  
 
61. Do you have any comments or observations on the impact of international  
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instruments on the operation of the 1980 Hague Convention, in particular, the 1989  
United Nations Convention on the Rights of the Child?  
 
We are unaware of other international instruments impacting the implementation of the 1980 
Hague Convention.   
 
 
The Hague Convention of 1996 on Jurisdiction, Applicable Law, Recognition,  
Enforcement and Co-operation in respect of Parental Responsibility and  
Measures for the Protection of Children  
  
 
62. If the 1996 Hague Convention is in force in your State, do you have any comments  
regarding (a) how it has been implemented; (b) how it is operating?  
 
N/A 
  
 
63. If the 1996 Hague Convention is not in force in your State, is your State  
considering implementing this Convention? What are viewed as (a) the main  
advantages and (b) the main difficulties in implementing this Convention?  
 
The United States is considering becoming a party to the 1996 Convention.  We are currently 
discussing the advantages and difficulties of implementing this Convention in the United States.   
  
 
64. Have you experienced any difficulties concerning interpretation of particular  
provisions?  
 
N/A 
  
 
65. Would you find a Guide to Good Practice on implementation of this Convention  
useful?  
 
Yes.  
  
 
66. The Special Commission of 2001 recognised the potential advantages of the 1996  
Hague Convention as an adjunct to the 1980 Hague Convention, and recommended  
that Contracting States should consider ratification or accession. How has your  
State responded to this recommendation?  
 
We are in the process of considering whether to become a party to the 1996 Convention.   
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Any other matters and recommendations  
 
  
 
67. States are invited to comment on any other matters which they may wish to raise  
concerning the practical operation of the 1980 Convention or the implementation of  
the 1996 Convention.  
 
See response to question # 30 on our concern over the use of excessive undertakings.   
Also, see response to question # 13(f), where we discuss equitable tolling of the filing deadline 
under the Convention.  The USCA supports the concept of equitable tolling of the one-year filing 
deadline in order to prevent creating an incentive for a taking parent to conceal the whereabouts of 
a child from the other parent in order to prevent the timely filing of a Hague petition.   
  
 
68. States are invited to make proposals concerning recommendations to be made by  
the Special Commission.  
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