Questionnaire concerning the practical operation of the Hague
Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction
April 2006

Malta

The role and functions of Central Authorities

I.

To date no difficulties have arisen 1n practice in achicving effective
communication with any Central Authorities contacted.

All modern means of communication, ie. email, fax transmission and long
distance telephone calls, have been used to advantage and as expediency requires.
However, formal applications and attachments are still dispatched by AR.
Registered Express Mail.

So far, there have been no problems of co-operation with any Central Authorities.

The Maltese Central Authority maintains a website on the official site of the
Ministry for the Family and Social Solidarity. The information on the website of
the Hague Conference needs to be updated. The name “Department of Family
Welfare” has to be changed to “Department for Social Welfare Standards”,
following a change of role. The website address has to be changed from
www.msp.gov.mt to www.welfare.gov.mt . The website, which is still quite new,
does not as yet contain all the information recommended by the Special
Commission 2001:

(a) The public is directed to view the list of the Contracting States on
the website of the Hague Conference

(b No

(©) Yes

(d) No, however, the public is invited to contact the official at the

Central Authority in order to be assisted with their application and
to be given any information required

(e) No, however, the Central Authority will assist in this regard

63} As above

(g) As above

(h) As above

(1) No, however, the Central Authority will direct the interested person
to the appropriate agency

1) No, however, the Central Authority will provide the information

when requested



4. Upon receipt of an application, the Central Authority official tries to contact the
abducting parent in order to fix an appointment. If the abducting parent honours
the appointment, the official will explain that s/he can either decide to return the
child voluntarily, or else there will be no other option but to institute legal
proceedings against him‘/her. If the abducting parent is willing to co-operate to
reach an amicable solution, every reasonable effort (within an agrecd timeframe)
is made to secure compliance for a voluntary return.

5. Not yet

Court Proceedings

6. In Malta, cases of international child abduction are heard by the Family Court.
This particular court is currently made up of two judges, and thus return
applications are distributed between and heard by these two judges.

7. Maltese legislation has provided for special rules (enacted by virtue of LN.129 of
2000) to ensure that cases at first instances and at appeal stage, are dealt with
expeditiously. The court of first instance is bound to set a date for hearing within
4 days of receipt of application, and hearing should be expeditious, and if
possible, on consecutive dates. Following judgement, there are only 8 working
days within which an appeal may be lodged, and a very restricted time period
within which the hearing date should be set. Judgement should be given without
any delay.

8. To date, legal advice and representation 1s provided by the Central Authority. No
delays have been experienced, which are attributable to the way in which legal
advice and representation is provided. Should the current system change, the
Central Authority would still offer ils assistance in order to get adequate legal
representation for the applicant.

9. Each individual judge determines the way in which a child is to be heard,
according to the circumstances of the case (including the option of vide-
conferencing, if necessary). Whether or not to order the return of the child, if the
child objects, remains in the discretion of the judge. However, the judge would
take into account the age and maturity of the child, together with his/her
individual circumstances and his/her best interest.

10. Article 20 has, to date, never been invoked.

Legal Issues and Interpretation of Key Concepts

11. There have been no problems to date

12. The Child Abduction and Custody Act was enacted in 2000 — copy attached



13. At the time of the Special Commission, the Convention was still quite new to

Malta. The first case to go to Court was in 2003 and so far there have only been
five court cases, one of which is still pending. Thus, Malta has had an insufficient
number of judgements to be able to assess the outcome, and whether there has
been any significant development.

Direct International Judicial Communication

14. Both Judges serving in the Family Court attended the Malta Il Conference, where

this subject was brought up, and they arc both aware of the possibility and the
benefits of direct communication between judges.

Immigration/asylum/refuegee matters

15-18 There have been no such problems with regard to cases with other State Partics.

Criminal Proceedings

19.

No such circumstance has as yet been encountered.

20.

21.

Currently, mediation is linked to separation proceedings, and also decals with
issues of child custody and access. Mediation in Malta does not deal with issues
of wrongful removal/retention of children

N/A

22.No

Training and Education

23.

24,

In view of the small caseload, Maltese people involved in cases of international
child abduction are limited in the way they can learn and develop through their
own experience. Thus, attending conferences and seminars, enables them to leamn
from the experiences of other countries and to try and incorporate their knowledge
mto Maltese cases, without repeating the same mistakes.

Malta was recently host to the “Second Malta Judicial Conference on Cross-
Frontier Family Law Issues”, where international child abduction was a very
important issue. This conference was a follow-up of the First Malta Judicial
Conference, and all the countries that attended, including the Islamic countries,
endorsed the Declaration of the first conference, while adopting a new
Declaration that will hopefully lead to better co-operation between countries.



Ensuring the safe return of children where issues such as domestic violence and
abuse are raised

25. There is one court case, which is still being heard by the Family Court, in which
the ‘abducting parent’ is alleging that her former spouse was at times violent
towards her (which allegation was rebutted by the applicant). There has still been
no outcome with regard to this accusation.

26. We have no experience of such cases as yet

277. as above

28. as above

29. as above

30. No

31. No

32. No such cases have been encountered

Standard Questionnaire for newly acceding States

33.-35. The questionnaire was not sent, however, its responses are consulted when
deciding whether to accept a newly acceding State.

The Guide to Good Practice

36. All the Guides, especially Part 1 on Central Authority Practice, have been
consuited in order to deal with cases in the most efficient and adequate manner.

37. So far, we have not had enough experience to enable us to make policy decisions
in order to change the way that cases are handled.

38. The persons involved in cases of international child abduction (with other Hague
Countries) are aware of the Guides to Good Practice.

39. The best type of publicity depends on the kind of society, and thus it would
probably be up to the country involved to determine how best to use publicity.

40. Not applicable, in view of the small caseload.



41. A particular problem that was encountered, was with regard to the application of
the Convention in a circumstance where the left-behind parent did not have legal
access rights. It would be useful to see how the Hague Conference interprets the
question of jurisdiction in such a case. Furthermore, it would also be useful to
have a guide on how to deal with return orders when the child (especially an older
child) does not want to go back to the country of origin.

42. From the experience that we have gathered so far, we cannot determine any other
topic for a Practice guide.

43, No.
44 No.

Standardised Consent Form

45, The Maltese Central Authority agrees that a standard consent form should be
developed and adopted, with a view to ensuring certainty and consistency.

Statistics and Case Mangement

46. The Maltese Central Authority, which handles a very limited number of abduction
cases, maintains accurate statistics. Until now no statistics have been forwarded to
the Permanent Bureau. In 2003 the statistics were forwarded to Professor Nigel
Lowe from the Cardiff Law School,who had undertaken a statistical survey for
that particular year. The Central Authority will be forwarding the relevant
statistics as soon as possible.

47. In view of the small caseload, the Maltese Central Authority does not use special
software for case management or statistical purposes. However, it fully supports
the initiative that resulted in the pilot project, and would be interested to use the
1Child software should the need arise.

Publicity/debate concerning the Convention

48. The Convention has not particularly given rise to publicity, however, it did give
rise to debate and discussion when Parliament was in the process of enacting the
Child Abduction and Custody Act, in view of Malta’s accession to the
Convention.

49. There have been no negative effects as yet.
50. Information about the Convention can be obtained from the above-mentioned

website. The Maltese Central Authority is in the process of making presentations
to the Chamber of Advocates in Malta and Gozo, in order to promote awareness



51. N/A

within the legal profession. Information is also provided by the Central Authority
to anyone who requests it.

Services provided by the Permanent Bureau

52

The database is a valuable tool, especially for lawyers and judges, in order
to see how other counfries arc interpreting the Convention and how they
are dealing with cases;

The Newsletter 1s very informative and gives a wide perspective {rom
experts in the field of child abduction. Tt also gives a valuable overview of
seminars and conferences. In general, it helps in the better understanding
of the Convention;

The bibliography is quite cxtensive, but it should be more accessible on
the internet, for ease of reference;

The Child Abduction Section is a very mmportant webpage for people
dealing with child abduction cases, as well as for abducting and left-
behind parents, since it gathers the most important information in one
place;

INCASTAT is a useful tool for states (both Convention countries and non-
Convention countries), researchers and other interested parties, since it
gives access to statistics and allows for the identification of trends in
particular states;

It is very useful for Central Authorities who have a large amount of cases
to be able to manage and process them in a consistent manner;

It is imperative for judges who deal with child abduction cases to have
access to international conferences and seminars since it enables them to
share experiences and to learn from the experiences of Judges in other
States:

The updating of Central Authorities’ contact details is very important, as
such contact details are essential for the good communication between
Central Authorities.

53. All activities, in which the Permanent Bureau is engaged, are a step towards the

better functioning of the Convention, and they are very much appreciated.



Compliance with the Convention

54. No particular difficulties have been encountered
55. None, to our knowledge

Non-Convention cases and non-Convention States

56. The most difficult cases outside the scope of the Convention are mainly cases of
children who are taken from Malta to North Africa or the Middle East.

57. Malta would like to see Islamic States present at the Special Commission, and
their possible accession to the Convention would be welcome.

58. To date, Malta has no bilateral agreements with any non-contracting States.

59.1t would be useful to have an overview of the legislation regarding child
abduction, in non-Convention Countries.

Relationship with other instruments

60. Brussels 11 his is a very useful Regulation which complements the Convention
and which can have an impact on the outcome of an abduction case.

61. The UN Convention on the Rights of the Child must surely have had an impact on
the Hague Convention. Its guiding principles, especially the best interest of the
child are a very important issue in cases of child abduction, as is the right of the
child to a family. Tt is also an important tool in guiding States to take the
appropriate measures for the prevention of the abduction of children.

The Hague Convention of 1996 on Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-operation in respect of Parental Responsibility and
Measures for the Protection of Children

62. The Convention is not in force in Malta

63. — 66. Malta is currently considering the implementation of the 1996 Convention,
and has vet to reach a final decision. No particular difficulties were encountered
with regard to the Convention’s interpretation, however, a Guide to Good Practice
would be welcome.

Any other matters and recommendations

67 & 68. Due to the fact that Malta is not yet a party to the 1996 Convention, it
would be interesting to learn more about its application, and about its interaction with
Regulation Brussels II bis
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CHAPTER 410
CHILD ABDUCTION AND CUSTODY ACT

To enable Malta to ratify iwo international Conventions relating
respectively to the civil aspects of international child abduction and to the
recognition and enforcement of custody decisions.

Ist August, 2000
ACT XIIT of 1999 as amended by Act Vi of 2001.

1. The short title of this Act is Child Abduction and Custody
Act.

2. (1) In this Act, uniess the context otherwise requires -

"abduction" means the taking by force or the kidnapping of a
person;

"child" means a person under the age of sixteen years;
"Malta" has the same meaning assigned to it by the Constitution;
"Minister” means the Minister responsible for justice.

(2) In the First and Second Schedules to this Act, if there is any
conflict between the English and the Maltese texts, the English text
shall prevail.

PARTI

International Child Abduction

3. (1) TIn this Part of this Act "the Convention” means the
Convention on the Civil Aspects of International Child Abduction
which was signed at The Hague on the 25th October, 1980 and the
relevant Articles of which Convention are set out in the First
Schedule to this Act.

(2) Subject to the provisions of this Part of this Act, the
provisions of the Convention set out in the First Schedule to this
Act shall have the force of law in Malta,

4. (1) For the purposes of the Convention as having the force
of law in Malta under this Part of this Act, the Contracting States
other than Malta shall be those for the time being specified by the
Minister responsible for foreign affairs by an order in the Gazette
under this article.

(2) Such order shall specify the date of the coming into force of
the Convention as between Malta and any State specified in it; and,
except where the order otherwise provides, the Convention shall
apply as between Malta and that State only in relation to wrongful
removals or retentions occurring on or after that date.

{(3) Where the Convention applies, or applies only, to a
particular territory or particular territories specified in a declaration
made by a Contracting State under Article 39 or 40 of the
Convention, references to that State in subarticles (1) and (2) above

Short title,

[nterpretation.

The Hague
Convention,

Contracting States.
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Central authority.

Jurisdiction.

Interim powers.

Reports,

Proof of
documents and
evidence.

shall be construed as references to that territory or those territories.

5. The functions under the Convention of a central authority
shall be discharged by the Director responsible for welfare and any
application made under the Convention by or on behalf of a person
outside Malta may be addressed to the office of the Director
responsible for welfare.

6. (1) The First Hall of the Civil Court or any other court
which the Minister may by order designate shall have jurisdiction
to entertain applications under the Convention.

(2) Whenever any person interested or the Director responsible
for welfare alleges that a child has been wrongfully removed within
the meaning of Article 3 of the Convention, he may, without
prejudice to any ather action with respect to the same matter that is
lawfully available, make an application under subarticle (1) for
redress.

(3) Any party to the proceedings shall have a right of appeal to
the Court of Appeal.

7. Where an application has been made under the Convention
to the First Hall of the Civil Court or to any other court which the
Minister may by order designate, the court may, at any time before
the application is determined, give such interim directions as it
thinks fit for the purpose of securing the welfare of the child
concerned or of preventing changes in the circumstances relevant
to the determination of the application.

8.  Where the Director responsible for welfare is requested to
provide information relating to a child under Article 7 of the
Convention he may -

(a) request any person to make a report to him in writing
with respect fo any matter which appears to him to be
relevant;

{b) request any court to which a written report relating to
the child has been made to send him a copy of the
report,

and such a request shall be duly complied with.

9. (1) For the purposes of Article 14 of the Convention a
decision or determination of a judicial or administrative authority
outside Malta may be proved by a duly authenticated copy of the
decision or determination; and any document purporting to be such
a copy shall be deemed to be a true copy unless the contrary is
shown.

(2) TFor the purposes of subarticle (1), a copy is duly
authenticated if it bears the seal, or is signed by a judge or officer
of the authority in question.

(3) For the purposes of Articles 14 and 30 of the Convention
any such document as is mentioned in Article 8 of the Convention,
or a certified copy of any such document, shall be sufficient
evidence of anything stated in it.
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16. The First Hall of the Civil Court or any other court
designated by order by the Minister may, on an application made
for the purposes of Article 15 of the Convention by any person
appearing to the Court to have an interest in the matter, make a
declaration that the removal of any child from, or his retention
outside, Malta was wrongful within the meaning of Article 3 of the
Convention.

11. The reference in Article 16 of the Convention to deciding
on the merits of rights of custody shall be construed as a reference
to -

making, varying or revoking a custody order under
articles 47, 56, 60, 61 or 149 of the Civil Code;

registering or enforcing a decision under Part I of this
Act,

(@)
(&)

12.  The Rule-Making Board established under article 29 of the
Code of Organization and Civil Procedure may make such
provision for giving effect to this Part of this Act as appears to it to
be necessary or expedient.

13. (1) As Malta is making such a reservation (reproduced in
the Third Schedule to this Act) as is mentioned in the third
paragraph of Article 26 of the Convention, the costs mentioned in
that paragraph shall not be borne by any Minister or any authority
in Malta.

(2) Malta is also making a reservation to the effect that
communications sent to the central authority shall be accompanied
by a translation in English.

PART Il

Recognition and Enforcement of Custody Decisions

14. (1) In this Part of this Act "the Convention" means the
European Convention on Recognition and Enforcement of
Decisions concerning Custody of Children and on the Restoration
of Custody of Children which was signed in Luxembourg on 20th
May, 1980, and the relevant Articles of which Convention are set
out in the Second Schedule to this Act.

(2) Subject to the provisions of this Part of this Act, the
provisions of that Convention set out in the Second Schedule to this
Act {(which include Articles 9 and 10 as they have effect in
consequence of a reservation made by Malta under Article 17,
which reservation is reproduced in the Fourth Schedule to this Act)
shall have the force of law in Malta.

15. (1) For the purposes of the Convention as having the force
of law in Malta under this Part of this Act, the Contracting States
other than Malta shall be those for the time being specified by the
Minister responsible for foreign affairs by an order in the Gazette
under this article.

{2} Such order shall specify the date of the coming into force of
the Convention as between Malta and any Siate specified in the

Declarations by the
First Hall of the
Civit Court or any
other designated
court,

Suspension of
court’s pawers i
cases of wrongful
removatk.
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Central authority.

Recognition of
decisions.

Registration of
decisions.

order.

(3) Where the Convention applies, or applies only, to a
particular territory or particular territories specified by a
Contracting State under Article 24 or 25 of the Convention,
references to that State in subarticles (1) and (2) above shall be
construed as references to that territory or those territories.

16. (1)} The functions under the Convention of a central
anthority shall be discharged by the Director responsible for
welfare.

(2) Any application made under the Convention by or on behalf
of a person outside Malta may be addressed to the Director
responsible for welfare.

17. (1) Articles 7 and 12 of the Convention shall have etffect
in accordance with this article.

(2) A decision to which either of those Articles applies which
was made in a Contracting State other than Malta shall be
recognised in Malta as if made by a court in Malta but -

(¢) the Court of Appeal may, on the application of any
person appearing to it to have an interest in the matter,
declare on any of the grounds specified in Article 9 or
10 of the Convention that the decision is not to be
recognised in Malta; and

{h) the decision shall not be enforceable in Malta unless
registered in the appropriate court under article 18.

(3) The references in Article 9 (1){(¢} of the Convention to the
removal of the child are to his improper removal within the
meaning of the Convention,

18. (1) A person on whom any rights are conferred by a
decision relating to custody made by an authority in a Contracting
State other than Malta may make an application for the registration
of the decision in the registry of the Court of Appeal.

{(2) The central authority in Malta shall assist such a person in
making such an application if a request for such assistance is made
by him or on his behalf by the central authority of the Contracting
State in question,

(3) An application under subarticle (1) or a request under
subarticle (2) shall be treated as a request for enforcement for the
purposes of Articles 10 and 13 of the Convention.

(4) The Court of Appeal shall refuse to register a decision if -

{a) the court is of the opinion that on any of the grounds
specified in Article 9 or 10 of the Convention the
decision should not be recognised in Malta;

{b) the court is of the opinion that the decision is not
enforceable in the Contracting State where it was made
and is not a decision to which Article 12 of the
Convention applies; or

(¢} an application in respect of the child under Part 1 of
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this Act is pending.

(5) In this article "decision relating to custody" has the same
meaning as in the Convention.

19, (i) Where a decision which has been registered under
article 18 above is varied or revoked by an authority in the
Contracting State in which it was made, the person on whose behalf
the application for registration of the decision was made shall
notify the Court of Appeal of the variation or revocation.

{2) Where the Court of Appeal is notified under subarticle (1)
above of the revocation of a decision, it shall -

{a) cancel the registration, and

{b) notity such persons as may be prescribed by such rules
of court as may be made by the Rule-Making Board set
up under article 29 of the Code of Organization and
Civil Procedure, of the cancellation.

(3) Where a court is notified under subarticle (1) of the
variation of a decision, it shall -

(@) notify such persons as may be prescribed by rules of
court as may be made of the variation; and

(b) subject to any conditions which may be prescribed by
such rules, vary the registration.

(4) The Court of Appeal may also, on the application of any
person appearing to the court to have an interest in the matter,
cancel or vary the registration if it is satisfied that the decision has
been revoked or, as the case may be, varied by an authority in the
Contracting State in which it was made.

20. Where a decision relating to custody has been registered
under article 18, the Court of Appeal shall have the same powers
for the purpose of enforcing the decision as if it had been made by
it; and proceedings for or with respect to enforcement may be taken
accordingly.

21.  Where an application has been made to the Court of Appeal
for the registration of a decision under article 18 or for the
enforcement of such a decision, the court may, at any time before
the application is determined, give such imterim directions as it
thinks fit for the purpose of securing the welfare of the child
concerned or of preventing changes in the circumstances relevant
to the determination of the application or, in the case of an
application for registration, to the determination of any subsequent
application for the enforcement of the decision.

22. (1) Where it appears to any court in which such
proceedings as are mentioned in subarticle (2) are pending in
respect of a child that -

(a) an application has been made for the registration of a
decision in respect of the child under article 18 (other
than a decision to which subarticle (3) applies) or that
such a decision is registered; and

Variation and
revocation of
registered
decisions.

Cap. 12,

Enforcement of
decisions.

Interim powers.

Suspension of
court’s powers,
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(b} the decision was made in proceedings commenced
before the proceedings which are pending,

the powers of the court with respect to the child in those
proceedings shall be restricted as mentioned in subarticle (2)
unless, in the case of an application for registration, the application
is refused.

(2) Where subarticle (1) applies the court shall not, in the case
of custody proceedings, make, vary or revoke any custody order.

(3) The decision referred to in subarticle (1) above is a decision
which is only a decision relating to custody within the meaning of
article 18 by virtue of being a decision relating to rights of access.

{4y Article 10(2){#) of the Convention shall be construed as
referring to custody proceedings within the meaning of this Act.

23, Where the Director responsible for welfare is requested to
make enquiries about a child under Article 15(1) of the Convention
he may -

(@) request any person to make a report to him in writing
with respect to any matter retating to the child
concerned which appears to him to be relevant;

(#) request any court to which a written report relating to
the child has been made to send him a copy of the
report,

and any such request shall be duly complied with.

24. (1) In any proceedings under this Part of this Act a
decision of an authority outside Malta may be proved by a duly
authenticated copy of the decision; and any document purporting to
be such a copy shall be deemed to be a true copy unless the
contrary is shown.

(2) For the purposes of subarticle (1), a copy is duly
authenticated if it bears the seal, or is signed by, a judge or officer,
of the authority in question.

(3) In any proceedings under this Part of this Act any such
document as is mentioned in Article 13 of the Convention, or a
cerlified copy of any such document, shall be sufficient evidence of
anything stated in it.

25, (1) Where a person on whom any rights are conferred by a
decision relating to custody made by a court in Malta makes an
application to the Director responsible for welfare under Article 4
of the Convention with a view to securing its recognition or
enforcement in another Contracting State, the said Director may
require the court which made the decision to furnish him with all or
any of the documents referred to in Article 13 (1) (), (¢) and (d) of
the Convention.

(2) Where in any custody proceedings a court in Malta makes a
decision relating to a child who has been removed from Malta, the
court may also, on an application made by any person for the
purposes of Article 12 of the Convention, deciare the removal to
have been unlawful if it is satisfied that the applicant has an
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interest in the matter and that the child has been taken from or sent
or kept out of Malta without the consent of the person (or, if more
than one, all the persons) having the right to determine the child’s
place of residence in Malta.

(3) 1In this article "decision relating to custody” has the same
meaning as in the Convention.

26. (1) The Rule-Making Board set up under article 29 of the
Code of Organization and Civil Procedure may make such
proviston for giving effect to this Part of this Act as appears to that
authority to be necessary or expedient.

(2) Without prejudice to the generality of subarticle (1), rules
of court may make provision -

(a) with respect to the procedure on applications to a court
under any provision of this Part of this Act and with
respect to the documents and information to be
furnished and the notices to be given in connection
with any such application;

(b) for the giving of directions requiring the disclosure of
information about any child who is the subject of
proceedings under this Part of this Act and for
safeguarding its welfare.

(3) The Minister responsibie for justice may by regulations
under this subarticle establish the fees payable in the registry of the
courts in relation to the filing of judicial acts in connection with
any procedure under this Part of this Act:

Provided that until such fees are so established by the
Minister, the fees contained in the Code of Organization and Civil
Procedure shall apply.

PART 111

Supplementary
27. (1) Where -

(@)} an order is made for the return of a child under Part |
of this Act; or

{bh) a decision with respect to a child (other than decisions
to which subarticle (2) applies) is registered under
article 18,

any custody order inconsistent with such order or decision relating
to him shall cease to have effect.

(2) The decision referred to in subarticle (1)(#) above is a
decision which is only a decision relating to custody within the
meaning of article 18 by virtue of being a decision relating to rights
of access.

28. Expenses incurred by the Director responsible for welfare
for the purposes of this Act shall be paid out of money provided by
the House of Representatives for the purpose.

Rules of court.
Amended by:
VI 200133

Cap. 12,

Cap. 12.
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Ratification of
Treaties.

29. By virtue of this Act, the Government of Malta is
authorised to ratify the Convention on the Civil Aspects of
International Child Abduction which was signed at The Hague on
the 25th October, 1980, and the European Convention on
Recognition and Enforcement of Decisions Concerning Custody of
Children signed in Luxembourg on the 20th May, 1980.
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SCHEDULES
FIRST SCHEDULE

[Articie 3(1)]
CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD
ABDUCTION
CHAPTER 1 - SCOPE OF THE CONYENTION
Article 3
The removal or the retention of a child is to be considered wrongful where -

(@) it is in breach of rights of custody attributed to a person, an institution
or any other body, either jointly or alone, under the law of the State in
which the child was habitually resident immediately before the removal
or retention; and

(b) at the time of removal or retention those rights were actually exercised,
either jointly or alone, or would have been so exercised but for the
removal or retention.

The rights of custody mentioned in sub-paragraph (a) above may arise in
particular by operation of law or by reason of a judicial or administrative decision,
or by reason of an agreement having legal effect under the law of that State.

Article 4

The Convention shall apply to any child who was habitually resident in a
Contracting State immediately before any breach of custody or access rights. The
Convention shall cease to apply when the child attains the age of sixteen years,

Article 3
For the purposes of this Convention -

(a) "rights of custody" shall include rights relating to the care of the person
of the child and, in particular, the right to determine the child’s place of
residence;

(b) "rights of access” shall include the right to take a child for a limited
period of time to a place other than the child’s habitual residence.

CHAPTER II - CENTRAL AUTHORITIES
Article 7

Central Authorities shall co-operate with each other and promote co-
operation amongst the competent authorities in their respective States to secure the
prompt return of children and to achieve the other objects of this Convention.

In particular, either directly or through any intermediary, they shall take all
appropriate measures -

(@) to discover the whereabouts of a child who has been wrongfully
removed or retained;

(£) to prevent further harm {o the child or prejudice to interested parties by
taking or causing to be taken provisional measures;

{c} to secure the voluntary return of the child or to bring about an amicable
resolution of the issues;

(d) to exchange, where desirable, information relating to the social
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background of the child;

{e} to provide information of a general character as to the law of their State
in connection with the application of the Convention;

(/) to initiate or facilitate the institution of judicial or administrative
proceedings with a view to obtaining the return of the child and, in a
proper case, to make arrangements for organizing or securing the
effective exercise of rights of access;

(¢g) where the circumstances so require, to provide or facilitate the
provision of legal aid and advice, including the participation of legal
counsel and advisers;

{(#) to provide such administrative arrangements as may be necessary and
appropriate to secure the safe return of the child;

() to keep each other informed with respect to the operation of this
Convention and, as far as possible, to eliminate any obstacles to its
application.

CHAPTER III - RETURN OF CHILDREN
Article 8

Any person, institution or other body claiming that a child has been removed
ot retained in breach of custody rights may apply either to the Central Authority of
the child’s habitual residence or to the Central Authority of any other Contracting
State for assistance in securing the return of the child.

The application shall contain -

(a) information concerning the identity of the applicant, of the child and of
the person alleged to have removed or retained the child;

() where available, the date of birth of the child;

(c¢) the grounds on which the applicant’s claim for return of the child is
based;

() all available information relating to the whereabouts of the child and the
identity of the person with whom the child is presumed to be.

The application may be accompanied or supplemented by -

(e} an authenticated copy of any relevant decision or agreement;

(f) acertificate or an affidavit emanating from a Central Authority, or other
competent authority of the State of the child’s habitual residence, or
from a qualified person, concerning the relevant law of that State;

(g) any other relevant document.
Article 9

If the Central Authority which receives an application referred to in Article
8 has reason to believe that the child is in another Contracting State, it shall directly
and without delay transmit the application to the Central Authority of that
Contracting State and inform the requesting Central Authority, or the applicant, as
the case may be.

Article 10

The Central Authority of the State where the child is shall take or cause to
be taken all appropriate measures in order to obtain the voluntary return of the child.
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Article 11

The judicial or administrative authorities of Contracting States shall act
expeditiously in proceedings for the return of children.

If the judicial or administrative authority concerned has not reached a
decision within six weeks from the date of commencement of the proceedings, the
applicant or the Central Authority of the requested State, on its own initiative or if
asked by the Central Authority of the requesting State, shall have the right to request
a statement of the reasons for the delay. If a reply is received by the Central
Authority of the requested State, that Authority shall transmit the reply to the
Central Authority of the requesting State, or to the applicant, as the case may be.

Article 12

Where a child has been wrongfully removed or retained in terms of Article 3
and, at the date of the commencement of the proceedings before the judicial or
administrative authority of the Contracting State where the child is, a period of less
than one year has elapsed from the date of the wrongful removal or retention, the
authority concerned shall order the return of the child forthwith.

The judicial or administrative authority, even where the proceedings have
been commenced after the expiration of the period of one year referred to in the
preceding paragraph, shall also order the return of the child, unless it is
demonstrated that the child is now settled in its new environment.

Where the judicial or administrative authority in the requested State has
reason to believe that the child has been taken to another State, it may stay the
proceedings or dismiss the application for the return of the child.

Article 13

Notwithstanding the provisions of the preceding Article, the judicial or
administrative authority of the requested State is not bound to order the return of the
child if the person, institution or other body which opposes its return establishes
that -

() the person, institution or other body having the care of the person of the
child was not actually exercising the custody rights at the time of
removal or retention, or had consented to or subsequently acquiesced in
the removal or retention; or

(b} there is a grave risk that his or her return would expose the child to
physical or psychological harm or otherwise place the child in an
intolerable situation.

The judicial or administrative authority may also refuse {o order the return
of the child if it finds that the child objects to being returned and has attained an age
and degree of maturity at which it is appropriate to take account of its views.

In considering the circumstances referred to in this Article, the judicial and
administrative authorities shall take into account the information relating to the
social background of the child provided by the Central Authority or other competent
authority of the child’s habitual residence.

Article 14

In ascertaining whether there has been a wrongful removal or retention
within the meaning of Article 3, the judicial or administrative authorities of the
regquested State may take notice directly of the law of, and of judicial or
administrative decisions, formally recognised or not in the State of the habitual
residence of the child, without recourse to the specific procedures for the proof of
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that law or for the recognition of foreign decisions which would otherwise be
applicable.

Article 15

The judicial or administrative authorities of a Confracting State may, prior to
the making of an order for the return of the child, request that the applicant obtain
from the authorities of the State of the habitual residence of the child a decision or
other determination that the removal or retention was wrongful within the meaning
of Article 3 of the Convention, where such a decision or determination may be
obtained in that State. The Central Authorities of the Contracting States shall so far
as practicable assist applicants to obtain such a decision or determination.

Article 16

After receiving notice of a wrongful removal or retention of a child in the
sense of Article 3, the judicial or administrative authorities of the Contracting State
to which the child has been removed or in which it has been retained shall not decide
on the merits of rights of custody until it has been determined that the child is not to
be returned under this Convention or unless an application under this Convention is
not lodged within a reasonable time following receipt of the notice.

Article 17

The sole fact that a decision relating to custody has been given in or is
entitled to recognition in the requested State shall not be a ground for refusing to
return a child under this Convention, but the judicial or administrative authorities of
the requested State may take account of the reasons for that decision in applying this
Convention.

Article 18

The provisions of this Chapter do not limit the power of a judicial or
administrative authority to order the return of the child at any time.

Article 19

A decision under this Convention concerning the return of the child shall not
be taken to be a determination on the merits of any custody issue.

CHAPTER TV - RIGHTS OF ACCESS
Article 27

An application to make arrangements for organising or securing the
effective exercise of rights of access may be presented to the Central Authorities of
the Contracting States in the same way as an application for the return of a child.

The Central Authorities are bound by the obligations of co-operation which
are set forth in Article 7 to promote the peaceful enjoyment of access rights and the
fulfilment of any conditions to which the exercise of those rights may be subject.
The Central Authorities shall take steps Lo remove, as far as possible, all obstacles to
the exercise of such rights. The Central Authorities, either directly or through
intermediaries, may initiate or assist in the institution of proceedings with a view to
organising or protecting these rights and securing respect for the conditions to which
the exercise of these rights may be subject.

CHAPTER V - GENERAL PROVISIONS
Article 22

No security, bond or deposit, however described, shall be required to
guarantee the payment of costs and expenses in the judicial or administrative
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proceedings falling within the scope of this Convention.
Article 24

Any application, communication or other document sent to the Central
Authority of the requested State shall be in the original language, and shall be
accompanied by a translation into the official language or one of the official
languages of the requested State or, where that is not feasible, a translation into
French or English.

Article 26
Each Central Authority shall bear its own costs in applying this Convention.

Central Autherities and other public services of Contracting States shall not
impose any charges in relation to applications submitted under thig Convention. In
particular, they may not require any payment from the applicant towards the costs
and expenses of the proceedings or, where applicable, those arising from the
participation of legal counsel or advisers. However, they may require the payment of
the expenses incurred or to be incurred in implementing the return of the child.

However, a Contracting State may, by making a reservation in accordance
with Article 42, declare that it shall not be bound to assume any costs referred to in
the preceding paragraph resulting from the participation of legal counsel or advisers
or from court proceedings, except insofar as those costs may be covered by its
system of legal aid and advice.

Upon ordering the return of a child or issuing an order concerning rights of
access under this Convention, the judicial or administrative authorities may, where
appropriate, direct the person who removed or retained the child, or who prevented
the exercise of rights of access, to pay necessary expenses incurred by or on behalf
of the applicant, including travel expenses, any costs incurred or payments made for
locating the child, the costs of legal representation of the applicant, and those of
returning the child.

Article 27

When it is manifest that the requirements of this Convention are not fulfilled
or that the application is otherwise not well founded, a Central Authority is not
bound to accept the application. Tn that case, the Central Authority shall forthwith
inform the applicant or the Central Authority through which the application was
submitted, as the case may be, of its reasons.

Article 28

A Central Authority may require that the application be accompanied by a
written authorisation empowering it to act on behalf of the applicant, or to designate
a representative so to act.

Article 29

This Convention shall not preclude any person, institution or body who
claims that there has been a breach of custody or access rights within the meaning of
Article 3 or 21 from applying directly to the judicial or administrative authorities of
a Contracting State, whether or not under the provisions of this Convention.

Article 30

Any application submitted to the Central Authorities or directly to the
judicial or administrative authorities of a Contracting State in accordance with the
terms of this Convention, together with documents and any other information
appended thereto or provided by a Central Authority, shall be admissible in the
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courts or administrative authorities of the Contracting States.
Article 31

In relation to a State which in matters of custody of children has two or more
systems of law applicable in different territorial units -

(a} any reference to habitual residence in that State shall be construed as
referring to habitual residence in a territorial unit of that State;

(b) any reference to the law of the State of habitual residence shall be
construed as referring to the law of the territorial unit in that State
where the child habitually resides.

Article 32

In relation to a State which in matters of custody of children has two or more
systems of law applicable to different categories of persons, any reference to the law
of that State shall be construed as referring to the legal system specified by the law
of that State.

SECOND SCHEDULE

|Article 14(2)]

EUROPEAN CONVENTION ON RECOGNITION AND ENFORCEMENT OF
DECISIONS CONCERNING CUSTODY OF CHILDREN

Article 1
For the purposes of this Convention:

(¢) "child" means a person of any nationality, so long as he is under 16
years of age and has not the right to decide on his own place of
residence under the law of his habitual residence, the law of his
nationality or the internal law of the State addressed;

b) "authority” means a judicial or administrative authority;
Y J y

(c) "decision relating to custody” means a decision of an authority in so far
as it relates to the care of the person of the child, including the right to
decide on the place of his residence, or to the right of access to him;

{(d) "improper removal® means the removal of a child across an
international frontier in breach of a decision relating to his custody
which has been given in a Contracting State and which is enforceable in
such a State; "improper removal” also includes:

(i) the failure to return a child across an international frontier at the
end of a period of the exercise of the right of access to this child
or at the end of any other temporary stay in a territory other than
that where the custody is exercised;

(ii} a removal which is subsequently declared unlawful within the
meaning of Article 12.
Article 4

{1) Any person who has obtained in a Contracting State a decision relating to
the custody of a child and who wishes to have that decision recognised or enforced
in another Contracting State may submit an application for this purpose to the
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Central Authority in any Contracting State.

(2) The application shall be accompanied by the documents mentioned in
Article 13.

(3) The Central Authority receiving the application, if it is not the Central
Authority in the State addressed, shall send the documents directly and without delay
to that Central Authority.

{4) The Central Authority receiving the application shall keep the applicant
informed without delay of the progress of his application.

Article 5

(1) The Central Authority in the State addressed shall take or cause to be taken
without delay all steps which it considers to be appropriate, if necessary by
instituting proceedings before its competent authorities, in order -

(a) to discover the whereabouts of the child;

() to avoid, in particular by any necessary provisional measures, prejudice
to the interests of the child or of the applicant;

{¢) to secure the recognition or enforcement of the decision;

(d) to secure the delivery of the child to the applicant where enforcement is
granted;

{e) to inform the requesting authority of the measures taken and their
results.

(2)  Where the Central Authority in the State addressed has reason o believe that
the child is in the territory of another Contracting State it shall send the documents
directly and without delay to the Central Authority of that State.

(3) With the exception of the cost of repatriation, each Contracting State
undertakes not to claim any payment from an applicant in respect of any measures
taken under paragraph (1) by the Central Authority of that State on the applicant’s
behalf, including the costs of proceedings and, where applicable, the costs incurred
by the assistance of a lawyer.

(4) If recognition or enforcement is refused, and if the Central Authority of the
State addressed considers that it should comply with a request by the applicant to
bring in that State proccedings concerning the substance of the case, that authority
shall use its best endeavours to secure the representation of the applicant in the
proceedings under conditions no less favourable than those available to a person who
is resident in and a national of that State and for this purpose it may, in particular,
institute proceedings before its competent authorities.

Article 7

A decision relating to custody given in a Contracting State shall be
recognised and, where it is enforceable in the State of origin, made enforceable in
every other Contracting State,

Article 9
(1) [Recognrition and enforcement may be refused] if -

(@) in the case of a decision given in the absence of the defendant or his
legal representative, the defendant was not duly served with the
document which instituted the proceedings or an equivalent document
in sufficient time to enable him to arrange his defence; but such a failure
to effect service cannot constitute a ground for refusing recognition or
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enforcement where service was not effected because the defendant had
concealed his whereabouts from the person who instituted the
proceedings in the State of origin;

{6) in the case of a decision given in the absence of the defendant or his
legal representative, the competence of the authority giving the decision
was not founded -

i.  on the habitual residence of the defendant; or

ii. on the last common habitual residence of the child’s parents, at
least one parent being still habitually resident there; or

iti.  on the habitual residence of the child;

{c) the decision is incompatible with a decision relating to custody which
became enforceabie in the State addressed before the removal of the
child, unless the child has had his habitual residence in the territory of
the requesting State for one year before his removal.

(3) In no circumstances may the foreign decision be reviewed as to its
substance.

Article 10}

(1) [Recognition and enforcement may also be refused) on any of the following
grounds:

{a) if it is found that the effects of the decision are manifestly incompatible
with the fundamental principles of the law refating to the family and
children in the State addressed;

(b) if it is found that by reason of a change in the circumstances including
the passage of time but not including a mere change in the residence of
the child after an improper removal, the effects of the original decision
are manifestly no longer in accordance with the welfare of the child;

(c) if at the time when the proceedings were instituted in the State of
origin -

i. the chiid was a national of the State addressed or was habitually
resident there and no such connection existed with the State of
origin;

i,  the child was a national both of the State of origin and of the State
addressed and was habitually resident in the State addressed;

{d) if the decision is incompatible with a decision given in the State
addressed or enforceable in that State after being given in a third State,
pursuant to proceedings begun before the submission of the request for
recognition or enforcement, and if the refusal is in accordance with the
welfare of the child.

(2) Proceedings for recognition or enforcement may be adjourned on any of the
following grounds:

(@) if an ordinary form of review of the original decision has been
commenced;

{h) if proceedings relating to the custody of the child, commenced before
the proceedings in the State of origin were instituted, are pending in the
State addressed;

(c) if another decision concerning the custody of the child is the subject of
proceedings for enforcement or of any other proceedings concerning the
recognition of the decision.
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Article Il

(1) Decisions on rights of access and provisions of decisions relating to custody
which deal with the rights of access shall be recognised and enforced subject to the
same conditions as other decisions relating to custody.

(2) However, the competent authority of the State addressed may fix the
conditions for the implementation and exercise of the right of access taking into
account, in particular, undertakings given by the parties on this matter.

(3) Where no decision on the right of access has been taken or where
recognition or enforcement of the decision relating to custody is refused, the Central
Authority of the State addressed may apply to its competent authorities for a
decision on the right of access if the person claiming a right of access so requests.

Article 12

Where, at the time of the removal of a child across an international frontier,
there is no enforceable decision given in a Contracting State relating to his custody,
the provisions of this Convention shall apply to any subsequent decision, relating to
the custody of that child and declaring the removal to be unlawful, given in a
Contracting State at the request of any interested person.

Article 13

(1) A request for recognition or enforcement in another Contracting State of a
decision relating to custody shall be accompanied by -

(¢} a document authorising the Central Authority of the State addressed to
act on behalf of the applicant or to designate another representative for
that purpose;

() a copy of the decision which satisfies the necessary conditions of
authenticity;

(¢) in the case of a decision given in the absence of the defendant or his
legal representative, a decument which establishes that the defendant
was duly served with the document which instituted the proceedings or
an equivalent document;

(d) if applicable, any document which establishes that, in accordance with
the law of the State of origin, the decision is enforceable;

(e) if possible, a statement indicating the whercabouts or likely
whereabouts of the child in the State addressed;

(A proposals as to how the custody of the child should be restored.
Article 15

(1) Before reaching a decision under paragraph (1) of Article 10, the authority
concerned in the State addressed -

(a)} shall ascertain the child’s views unless this is impracticable having
regard in particular to his age and undersianding; and

() may request that any appropriate enquiries be carried out.

(2)  The cest of enquiries in any Contracting State shall be met by the authorities
of the State where they are carried out,

Requests for enquiries and the results of enquiries may be sent to the
authority concerned through the central authorities.
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THIRD SCHEDULE

(Article 13)
Reservations

(1) The Government of Malta declares that it shall not be bound to assume any
costs resulting from the participation of legal counsel or advisers or from court
proceedings, except in so far as those costs may be covered by legal aid.

{2) In accordance with Article 24 of the Convention, Malta reserves the right to
accept translfations of the original documents only in English,

FOURTH SCHEDULE

[Article 14(2)]
Reservation

In accordance with Article 17, paragraph 1 of the Convention, the
Government of Malta reserves the right to refuse recognition and enforcement of
decisions relating to custody, in cases covered by Articles 8 and 9 or either of these
Articles, on any of the grounds provided under Article 10, paragraph 1{a), (5), {¢)

and (d).



