
CANADA'S RESPONSE TO THE QUESTIONNAIRE CONCERNING THE PRACTICAL OPERATION OF 
THE HAGUE CONVENTION OF 25 OCTOBER 1980 ON THE CIVIL ASPECTS OF INTERNATIONAL 
CHILD ABDUCTION 
 
Canada is party to the Hague Convention of 25 October 1980 on the Civil Aspects of 
International Child Abduction since 1983 and this Convention is applicable in all Canadian 
jurisdictions. In Canada, there are 13 jurisdictions that have completed the questions. However, 
some questions were responded to by a general answer while others were responded by 
jurisdiction.  
 
The role and functions of Central Authorities 
 
1. Have any difficulties arisen in practice in achieving effective communication with other 

Central Authorities? In particular, how are “modern rapid means of communication,”1 
used by your Central Authority in order to expedite communications, bearing in mind 
the requirements of confidentiality?  

 
E-mail provides a simple, fast and effective means of communication.  It also helps where time 
differences make telephone contact more difficult.  Correspondence and documents are sent by 
fax, in addition to, or as an alternative to regular mail, depending on the circumstances.  Original 
documents are generally sent by courier. Communications also take place by telephone in some 
cases. 
 
2. Are there any other problems of co-operation with other Central Authorities to which 

you wish to draw attention? 
 
Canadian Central Authorities have identified the following problems with cooperation: 
 

• One country’s Central Authority referred a left-behind parent in that country who was 
seeking assistance (including help completing a request for return) directly to the Canadian 
Central Authority for the province to which the child was abducted.  The Canadian Central 
Authority drew these concerns to the attention of the Authority in question. 

 
• There has been difficulty obtaining information from some Central Authorities respecting 
the nature of custody provisions in effect in the jurisdiction of the child’s habitual residence.  
Lack of such information causes delays in proceedings where a request for return is based on 
custody rights that arise by operation of law because of the difficulty that can arise in 
ascertaining the nature of such custody rights.  An affidavit of law from a neutral source is 
preferable to one from the left-behind parent’s counsel. While a request can be made for a 
declaration pursuant to Article 15, such a process can be time-consuming and expensive.  It 
would expedite matters greatly if, at least on request, Central Authorities provided 
information/clarification respecting custody provisions and rights that arise by operation of 
law. 

 

                                         
1 See the Guide to Good Practice – Part I on Central Authority Practice, Chapter 1.3.3. 



• One country’s Central Authority was making a decision that the court should be making. 
The issue was habitual residence. The Central Authority indicated that it would not accept 
the application for return because in its view the child’s habitual residence was not Canada. 
The Canadian Central Authority’s position was that the foreign court should be making that 
determination not the requested Central Authority.  

 
• The system of some States for selecting counsel can be frustrating and time consuming.  
Applications for return would happen more quickly if there was a better system for obtaining 
counsel.  

 
• In certain States, the necessary steps to implement the Convention were not completed and 
thus, there are difficulties in applying the Convention, including the fact that there is no 
central authority.  

 
• Receiving timely responses from a number of Central Authorities is difficult, and requires 
repeated attempts at establishing contact before a response is received. 

 
• In some States, the fact that there is no communication between the applicant parent and 
the authority who files the application in court continues to be a problem.   Processing thus 
takes longer because this authority has to contact its Central Authority, which then contacts 
us.  If the authority filing the application were able to contact directly the applicant parent or 
his or her lawyer in Canada, these cases would be resolved much faster. 

 
• In some instances, child searches are very long and difficult. There were cases where the 
search for the children has been ongoing for more than a year, to no avail.  It appears that the 
Central Authority does not function unless Interpol helps it locate the child. Several Central 
Authorities do not seem to have the co-operation of agencies like local police or education or 
immigration departments to assist them in their searches. 

 
3. Does your Central Authority maintain a website and / or a brochure / information pack? 

(Please provide the web address or check if the information on the Hague Conference 
website is accurate, see < www.hcch.net >  Child Abduction Section  Links to 
related websites). If so, does the website and / or brochure / information pack contain the 
following information as recommended by the Special Commission of 2001: 

 
“a) the other Contracting States in relation to whom the Convention is in effect; 
 
b) the means by which a missing child may be located; 
 
c) the designation and contact details for the Central Authority; 
 
d) application procedures (for return and access), documentary requirements, any 

standard forms employed and any language requirements; 
 
e) details, where applicable, of how to apply for legal aid or otherwise for the provision 

of legal service; 



 
f) the judicial procedures, including appeals procedures, which apply to return 

applications;  
 
g) enforcement options and procedures for return and access orders; 
 
h) any special requirements which may arise in the course of the proceedings (e.g. with 

regard to matters of evidence); 
 
i) information concerning the services applicable for the protection of a returning child 

(and accompanying parent, where relevant), and concerning applications for legal 
aid for, or the provision of legal services to, the accompanying parent on return; 

 
j) information, if applicable, concerning liaison judges”? 

 
The Department of Foreign Affairs and International Trade of Canada has developed a public 
information booklet called "International Child Abductions: A Manual for Parents" that can be 
accessed via the Internet at: http://www.voyage.gc.ca/main/pubs/child_abductions-en.asp. This 
booklet comprises all relevant information on how to prevent and to handle abductions in 
Canada. It also refers to useful websites on the matter, including those of some of the provinces 
and territories. 
 
Moreover, Justice Canada’s website contains an Inventory of Government-Based Family Justice 
Services that provides a wide range of useful information about services available in Canada’s 
common law provinces and territories.  The Inventory includes information about the nature of 
family justice services in these jurisdictions, individual jurisdictional profiles, Legal Aid contact 
information, Central Authority contacts, the model parental child abduction charging guidelines 
and links to interesting websites.  The Inventory is available in the “Parenting after Divorce” 
section of Justice Canada’s website: 
www.justice.gc.ca  (or directly at http://www.justice.gc.ca/en/ps/pad/resources/fjis/ 
(English)). 
 
Ontario:   
The Central Authority of Ontario does not maintain a website with respect to the Convention.  
However, the Ministry of Community and Social Services’ Family Responsibility Office website 
does make reference to the Hague Convention and the Ontario Central Authority, while also 
providing website links and contact information with respect to International Child Abduction. 
Website: 
http://www.mcss.gov.on.ca/CFCS/en/programs/SCS/FamilyResponsibilityOffice/links/default/ht
m.  
 
Saskatchewan 
The Central Authority of Saskatchewan does maintain a website with information about the 
1980 Convention, at:   
http://www.saskjustice.gov.sk.ca/legislation/summaries/intlchildabdact.shtml. 
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The Saskatchewan’s website contains only information for c) (Contact information is also 
available at:http://www.agr.gov.sk.ca/apps/human_serv/structure/display2.asp?id=794                
and http://www.gov.sk.ca/whodoeswhat/subject.html?c/_custody-of-children). 
 
Regarding d), we would ordinarily only send or email an application after discussing with the 
potential applicant the circumstances, to ensure that it is an international case.  We would then 
assist the applicant over the phone in completing the application. 
 
Regarding e), this information is available on the Saskatchewan Legal Aid Commission website 
at: http://legalaid.sk.ca/familyservices.html. 
 
Quebec 
Yes.  The Quebec Central Authority has posted information on the Hague Convention on the 
Quebec Department of Justice website that can be found at the following addresses: 
http://www.justice.gouv.qc.ca/francais/programmes/eie/eie.htm (French) 
http://www.justice.gouv.qc.ca/english/programmes/eie/eie-a.htm (English). 
 
The site contains the information referred to in paragraphs a), c), d) and e). 
 
Manitoba  
Manitoba’s Justice Department does not have a website focussing on the Hague Abduction 
Convention.  The Department does, however, produce a comprehensive public information 
booklet that describes family justice services and court procedures in the province, and legal 
information  resources and Legal Aid, as well as general legal information on a wide-range of 
family law matters including parental child abductions and the Hague Abduction Convention, 
domestic violence, child protection and custody and access.  The Family Law in Manitoba, 2005 
booklet is available in hard copy and via the Internet at: 
 
http://www.gov.mb.ca/justice/family/law/index.html (English) 
http://www.gov.mb.ca/justice/family/law/index.fr.html (French) 
 
These links appear on The Hague Conference website. 
 
As mentioned in Part I of the Guide to Good Practice (Central Authority Practice), Manitoba’s 
Central Authority has developed standard information letters that it forwards to foreign and 
Manitoba left-behind parents seeking the return of a child.  These letters contain information 
about the handling of Hague Convention cases in Manitoba and the services provided by our 
Central Authority. 
 
4. What measures does your Central Authority undertake to encourage voluntary returns 

and amicable resolutions, and how do you seek to ensure that these negotiations do not 
lead to undue delay in return proceedings? [Note: Questions 20-22 deal with the subject 
of mediation.] 

 
In appropriate cases, Canadian Central Authorities will negotiate with the taking parent or his/her 
legal counsel and try to obtain voluntary return of the child.  These negotiations may occur prior 
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to or after the filing of Court documents, including an Article 16 notice in some jurisdictions.  If 
negotiations commence prior to the commencement of Court proceedings, drafting of Court 
documents would continue during the period of negotiation so as not to delay proceedings.  
Negotiations would not serve to delay the filing of a request for return in Court where it was 
almost one year from the date of the alleged wrongful removal/retention. 
 
The Central Authority would have contacted the abducting parent by letter and phone where 
flight is not a risk and where the requesting parent has authorized that contact. Other than that, 
the Central Authorities have no special process in place. More information is needed on how 
mediation is handled internationally.  
 
When the case is going to court, we strongly suggest that counsel for the parties endeavour to 
find an amicable resolution.  Needless to say, that approach is useful in situations where the 
parties are still on good terms.  It often appears that negotiations are undertaken once a date is set 
for the hearing on return and sometimes at the request of the judge hearing the request for return. 
 
5. In accordance with the Guide to Good Practice – Part I on Central Authority Practice, 

has your Central Authority shared its expertise with another Central Authority or 
benefited from another Central Authority sharing its expertise with your Central 
Authority?2  

 
In Canada, primary responsibility for operational duties under the Convention rests with the 
Central Authorities of the 13 provinces/territories.  These Central Authorities, together with 
Canada’s Federal Central Authority and the Central Authorities of other States, share 
information, experiences and expertise with one another on a regular basis. 
 
Court proceedings3

 
6. Do you have any special arrangements whereby jurisdiction to hear return applications 

is concentrated in a limited number of courts or judges? Are such arrangements being 
contemplated? 

 
Ontario: 
In Ontario, all levels of court (Ontario Court of Justice, Superior Court of Justice, Superior Court 
of Justice [Family Court]) can hear and decide on a Hague Convention matter.  There are no 
special arrangements with respect to concentrating return applications in a limited number of 
courts or judges being contemplated currently. 
 
Saskatchewan 
In Saskatchewan, Hague return applications are family law matters, and accordingly are only 
heard in the Family Law Division of our Court of Queen’s Bench.  There are (13) judges 
appointed to the Family Law Division.   Family law matters are ordinarily heard by family law 
judges, although there are occasions when a Queen’s Bench judge who is not a designated family 
law division judge will hear family law matters. For more information, go to 

                                         
2 See, in particular, Chapter 6.5 on twinning arrangements. 
3 See Guide to Good Practice – Part II on Implementing Measures, Chapters 5 – 7.  



http://www.sasklawcourts.ca/default.asp?pg=qb_family_law_info. 
 
Quebec 
No.  Section 6 of An Act respecting the civil aspects of international and interprovincial child 
abduction (R.S.Q., v. A-23.01), the statute which applies the Hague Convention in Quebec, 
states that the Superior Court is the competent judicial authority for Quebec regarding the 
hearing of applications for the return of a child.  There are 43 Superior Courts in Quebec and 184 
judges (including 41 supernumerary judges) likely to hear return applications. 
 
The Court of Appeal has two chief places [the terms “chief place” and “chief-place” both appear 
in Quebec statutes – TR.]: Quebec City and Montreal.  The Court’s 20 judges (plus a few 
supernumerary judges) are likely to hear appeals from Superior Court decisions. 
 
All of these judges are likely to hear return applications at trial or on appeal.  It bears noting, 
however, that 85% of applications are heard in Montreal, which considerably reduces the pool of 
judges likely to be assigned to hear a return application.  While the need has apparently not yet 
arisen, there is nothing to stop the chief justices of the Superior Court and the Court of Appeal 
from designating a small number of judges to hear cases of this type. 
 
Manitoba  
Yes.  Manitoba’s Unified Family Court, the Court of Queen’s Bench (Family Division), hears all 
requests for return at first instance.  The Family Division of the Court of Queen’s Bench consists 
of Judges who specialize in the area of family law and are familiar with decisions respecting the 
Convention. 
 
Alberta  
There are some Alberta Queen Bench justices that have assumed responsibility for Hague 
matters.  
 
Nova Scotia 
In Nova Scotia, Hague Convention matters are heard in either Supreme Court (Family Division) 
which is a unified court or in Family Courts throughout the Province. In most instances, it is the 
Unified Family Court that hears the matter, so we do in essence have a concentrated or limited 
number of courts and judges who hear these types of matters. This has simply evolved out of 
practice as opposed to any deliberate arrangements being made. 
 
7. What measures exist to ensure that Hague applications are dealt with promptly  

(Article 7) and expeditiously (Article 11)? In particular: 
 

a) Are there set timetables at both trial and appellate level to ensure the speedy 
determination of return applications 

 
Ontario 
Although there are no set timetables, all levels of courts in Ontario recognize the importance of 
dealing with Hague matters in a prompt and timely manner.  The Ontario Central Authority deals 
closely with all Ontario courts to encourage that Hague Applications are dealt with expeditiously 

http://www.sasklawcourts.ca/default.asp?pg=qb_family_law_info


within the spirit and intent of the Hague Convention.  While conventional family law matters 
must adhere to certain disclosure requirements and timetables, there are no such restraints on 
Hague Applications.  Hague Applications are also given special consideration in terms of 
scheduling in priority to conventional family law matters. 
 
Saskatchewan 
Our judges are aware of the importance of hearing return applications quickly.  Although there 
are no specific time limits set out in our Rules of Court, the Rules do limit the ability of a party 
to seek adjournments (which could otherwise drag out the proceedings.)  Once a judgment is 
rendered by the Court of Queen’s Bench, a party wishing to appeal the decision has 30 days in 
which to file a Notice of Appeal.   
 
New Brunswick 
The Family Division has always treated both Hague applications and child protection matters as 
being pressing and urgent. As such, priority is given to hearing such cases to the point of 
displacing other civil matters. 
 
Quebec 
Section 6 of An Act respecting the civil aspects of international and interprovincial child 
abduction states that the Superior Court is the competent judicial authority for Quebec regarding 
the hearing of applications for the return of a child.  Section 27 of the Act specifically requires 
the Superior Court to reach a decision within six weeks from the date of commencement of the 
judicial proceedings; however, the Act is silent on the period within which a decision on an 
appeal must be made. 
 
Section 19 of the Act states that any judicial proceedings for the return of a child have 
precedence over all other matters as provided in article 861 of the Code of Civil Procedure for 
habeas corpus proceedings.  Article 861 CCP states that habeas corpus proceedings have 
precedence over all other matters, both before the Superior Court and before the Court of 
Appeal. 
 
Once the return application is filed, counsel for the parties and counsel for the Attorney General 
of Quebec, representing the Central Authority for Quebec, contact the chief justices in each chief 
place so that a hearing can be scheduled as quickly as possible, bearing in mind the court 
calendar and the number of days it will take to hear the matter.  As a rule, a hearing can be held 
within four to six weeks. 
 
A parent who wishes to appeal a lower-court decision has 30 days to file an appeal.  Then, in 
theory, each party is required to submit a factum to the court and a hearing date is set as soon as 
the case is ready to be heard.  In practice, however, the parties usually agree to proceed without 
formal factums, which enables the chief justice to strike a panel of judges that will hear the 
appeal as soon as the parties are ready to proceed.  It normally takes only a few days for the 
parties to prepare the documentation required for the hearing. 
 
A trial decision ordering a child returned to the state of habitual residence is sometimes enforced 
notwithstanding any appeal.  A parent who wishes to appeal that decision must then ask the 



Court of Appeal to suspend enforcement of the decision to return until the appeal is heard and a 
ruling is made. 
 
A parent can also appeal a Court of Appeal decision to the Supreme Court of Canada.  However, 
the parent must obtain leave from the Supreme Court, and the application for leave must be filed 
within 60 days following the date of the Court of Appeal decision.  Once again, if the decision 
ordering the child returned is enforced notwithstanding any appeal, the parent filing the appeal 
will have to ask the Court of Appeal to suspend enforcement of the decision pending a ruling by 
the Supreme Court of Canada.  The Act does not set a deadline by which the Supreme Court of 
Canada must make a decision. 
 
In practice, however, child abduction cases usually proceed as quickly in the Supreme Court of 
Canada as in the trial and appellate courts.  For example, in Thomson v. Thomson, [1994] 
3 S.C.R. 551, barely 11 months passed between the time the application for return of the child 
was filed (February 25, 1993) and the Supreme Court of Canada made a ruling (delivered from 
the bench on January 26, 1994) upholding the order to return.  In one Quebec case (R.D.M. v. 
M.B.G.A.), 11 months passed between the trial decision (January 7, 2004) and the Supreme 
Court of Canada ruling (December 2, 2004) refusing to hear the matter. 
 
Manitoba  
In Manitoba requests for return proceed by way of Notice of Application with affidavit evidence 
in support.  The Court recognizes the urgency of these cases and the specific exceptions to return 
that exist and can direct the expeditious handling of cases, including limitations on pre-hearing 
cross-examinations/discovery. 
 
Alberta  
Alberta Courts at all levels will expedite matters involving children when asked to do so and 
have on occasion initiated that approach. 
 
Nova Scotia 
When a Hague application comes before the Court, they attempt to deal with it as 
expeditiously as possible. However, as with all other applications before the court, they are 
processed in accordance with the governing court rules and Judges have the discretion to "run" 
their cases as they wish. This includes timing as well as what evidence and in what form it can be 
presented during the course of the proceedings. 
 

b)  What special measures / rules exist to control or limit the evidence (particularly oral 
evidence) which may be admitted in Hague proceedings?  

 
Ontario 
There are no Hague specific rules with respect to controlling or limiting evidence admissible in 
court.  This is left to the discretion of the judge to determine what evidence they consider 
admissible.  The Ontario courts mainly rely on affidavit, rather than oral evidence, although there 
are cases in which oral evidence is adduced. 
 
Saskatchewan 



There are no special rules in place with respect to Hague proceedings.  The general test of 
admissibility is relevance of the evidence.  Our courts have ordinarily relied on affidavit 
evidence rather than oral testimony. 
 
New Brunswick 
Because the judiciary feels compelled to strictly follow the Hague Convention as enacted in New 
Brunswick in the form of the International Abduction of Children Act, there has been no need to 
create special rules or measures to control the limits of evidence which may be admitted in 
Hague proceedings. 
 
Quebec 
There are no special rules for applying the Hague Convention.  The rules of evidence applicable 
in Quebec courts are the rules set out in the Civil Code and the Code of Civil Procedure; it is the 
responsibility of the judge hearing an application for return of a child to control or limit evidence 
in respect of those rules.  In principle, hearsay evidence is not admitted; however, under Article 
14 of the Hague Convention (and section 28 of the statute implementing the Hague Convention 
in Quebec), in ascertaining whether there has been a wrongful removal or retention, the courts 
can directly consider the law of and judicial or administrative decisions recognized in the foreign 
State without following the specific procedures for the establishment of proof under that law or 
the recognition of foreign decisions which would otherwise be applicable. 
 
We recognize as burden of proof the burden generally recognized by the applicable international 
case law. 
 
Manitoba  
In Manitoba requests for return proceed by way of Notice of Application with affidavit evidence 
in support.  The Court recognizes the urgency of these cases and the specific exceptions to return 
that exist and can direct the expeditious handling of cases, including limitations on pre-hearing 
cross-examinations/discovery. 
 
Nova Scotia 
When a Hague application comes before the Court, they attempt to deal with it as 
expeditiously as possible. However, as with all other applications before the court, they are 
processed in accordance with the governing court rules and Judges have the discretion to "run" 
their cases as they wish. This includes timing as well as what evidence and in what form it can be 
presented during the course of the proceedings. 
 
8. What measures exist to provide or facilitate the provision of legal aid and advice, 

including the participation of legal counsel and advisers? Do such measures lead to 
delays? 

 
Ontario 
Upon receipt of an incoming Application, one of the first courses of actions taken by the Ontario 
Central Authority is to inquire whether the Applicant is financially able to retain counsel.  If the 
Applicant expresses financial concerns, our office sends a Legal Aid Questionnaire for the 
Applicant to complete.  Once the Legal Aid Questionnaire is received by our office, it is 



forwarded to the Ontario Legal Aid Plan for consideration.  The Ontario Legal Aid Plan can then 
approve legal aid for the Applicant and issue a legal aid certificate for an appointed lawyer.  The 
Ontario Central Authority has not faced any unreasonable delay with respect to the legal aid 
process in Ontario. If the Applicant does not qualify for legal aid, the Ontario Central Authority 
facilitates the retention of counsel by providing contact information for a list of Hague 
specialists, as well as providing a general lawyer referral number through the Law Society of 
Upper Canada (the regulatory body for the legal profession in Ontario). 
 
Saskatchewan 
Although most incoming requests for return are resolved without contested court proceedings, 
the Central Authority for Saskatchewan's office will, in appropriate cases, initiate the necessary 
court proceedings to have a matter determined.  The Central Authority may be represented by 
counsel acting on behalf of the province of Saskatchewan to uphold the Convention.  As such, 
counsel would not take instructions from the applicant parent or his/her lawyer.  Parents can 
always retain their own counsel. 
 
Quebec 
In Quebec, section 37 of An Act respecting the civil aspects of international and interprovincial 
child abduction states that an applicant parent can obtain legal aid if he or she meets the 
eligibility criteria set out in the Legal Aid Act (R.S.Q., v. A-14).  The parent can then be 
represented by a permanent legal aid lawyer or a lawyer in private practice who does legal aid 
work. 
 
Delays in our jurisdiction can be attributed to the fact that the applicant parent takes a while to 
complete and submit the legal aid application form, which must be accompanied by supporting 
documents.  Once our Central Authority receives the information, it can take a few days to 
confirm the parent’s eligibility and find a lawyer to act as his or her representative. 
 
Of course, if the parent does not meet the eligibility criteria of the Quebec legal aid system, he or 
she will have to cover his or her own legal fees.  Our Central Authority is able to give the parent 
a list of lawyers with experience in application of the Hague Convention.  The parent will then 
have to contact those lawyers and choose one as a representative.  The Quebec Bar Association 
can also refer lawyers who specialize in family law and international law. 
 
Manitoba and New Brunswick 
While Manitoba was the only Canadian province/territory not to make a legal aid reservation, the 
Central Authorities of both New Brunswick and Manitoba play similar, more extensive roles 
with respect to Convention proceedings.  Crown Counsel in both jurisdictions presents incoming 
requests for return to the Court, in their capacity as Crown Counsel for the Minister of 
Justice/designated Central Authority of the province.  Their role is akin to a friend of the Court.  
Parents can retain private counsel if they wish. 
 
In presenting incoming requests for return to the Court, counsel prepare the necessary court 
application, liaise with the Central Authority in the other jurisdiction and the left-behind parent 
and his/her counsel, if applicable, to obtain affidavit evidence.  The practice in Manitoba is to 
send an information letter to the left-behind parent, his/her counsel or the other Central Authority 



describing the role of Manitoba’s Central Authority and providing information as to the material 
needed to submit a request for return to the Court. 
 
The role played by the Central Authorities of Manitoba and New Brunswick facilitates the 
expeditious handling of requests for return. 
 
Alberta  
Alberta’s Legal Aid is very cooperative. For incoming matters the policy is to provide Legal Aid 
to parents who would qualify for Legal Aid in their country of origin. The Alberta Central 
Authority has direct contact with decision makers at Legal Aid to get approval for coverage with 
no delays. 
 
Nova Scotia 
An Applicant under the Hague Convention may qualify for the provision of legal aid in Nova 
Scotia. If we obtain information from the other Central Authority that the person does not have 
money to pay for a private lawyer, we will forward a Legal Aid Application for that individual to 
complete and should they qualify under our criteria, a Legal Aid lawyer will be provided. The 
Central Authority for Nova Scotia does not provide legal counsel for Applicants. However, we 
do facilitate contact between the Applicants and private lawyers and act as a go between as and 
when necessary. Sometimes, these measures can lead to delay. 
 
9. In what circumstances and by what procedures / methods are children heard in Hague 

proceedings? In particular how will a determination be made as to whether a child 
objects to return, and in what circumstances might judges refuse to return a child based 
on his or her objections? 

 
Justice Canada’s website contains an Inventory of Government-Based Family Justice Services 
that provides a wide range of useful information about services available in Canada’s common 
law provinces and territories, including services that can provide the court with assessment 
reports that reflect a child’s voice.  The Inventory is available in the “Parenting after Divorce” 
section of Justice Canada’s website: www.justice.gc.ca   
(or directly at http://www.justice.gc.ca/en/ps/pad/resources/fjis/)). 
 
Examples of provincial/territorial approaches to hearing children’s voices follow. 
 
Saskatchewan 
Saskatchewan has only had one case where the abducting parent refused to return the children 
based on their objections.   In that case, the judge ordered a specific type of Custody/access 
assessment, Hearing Children’s Voices reports, which focus on the child.  The judge provided 
guidelines for the assessor, so that the focus of the assessment would be on the nature of the 
children’s objections rather than on their preferences for custodial arrangements.  The children 
had indicated that they didn’t feel they were able to spend enough time with their father while in 
their mother’s care, so wished to reside with their father.  The judge ordered the return of the 
children. 
 
New Brunswick 

http://www.justice.gc.ca/
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Under section 7 of the Family Services Act, the judge is able to request appointment of a 
responsible spokesperson for a child subject to an application in the Court of Queen’s Bench of 
New Brunswick, Family Division. While such a spokesperson is normally a lawyer, it can also 
be a psychologist or other responsible adult. Under section 6 of the Family Services Act, the 
judge can order an evaluation to determine if the child understands the options available to him 
or her, is able to express his or her wishes and is able to make appropriate judgment regarding 
same. 
 
Quebec 
When a request for the return of a child is served on an abducting parent, a notice of presentation 
indicating the date on which the request will be presented is attached.  At that hearing, counsel 
for the abducting parent will usually state that the child wishes to object to being returned.  It is 
common for the child’s wishes to become the parent’s wishes or for the parent’s wishes to be 
imposed on the child.  In situations where the child is called to state his or her objection to being 
returned to the State of habitual residence, the judge can ask that a lawyer (usually from legal 
aid) be assigned to represent the child (articles 394.1 to 394.5 of the Code of Civil Procedure).  
This method is often useful in situations where the parents are openly hostile toward each other 
and each is trying to influence the child. 
 
Article 34 of the Civil Code of Québec states that, in every application brought before it affecting 
the interest of a child, the court must give the child an opportunity to be heard if his or her age 
and power of discernment permit.  The question of whether and in what circumstances article 34 
applies to a request for return has not been the subject of legal debate in Quebec. 
 
The fact that this provision appears in the Civil Code of Québec means that, for the time being at 
least and in the absence of a significant legal debate on the issue, children who wish to be heard 
will be heard, provided their age and power of discernment permit.  The child will appear in 
court alone or accompanied by a person qualified to lend assistance.  The way the child is 
examined varies considerably depending on the circumstances, the personality of the child and 
the requirements of the case.  Quebec judges generally prefer to hear children in the courtroom, 
with or without counsel but without the parents; some prefer instead to hear children in chambers 
with only a clerk or bailiff – no counsel and no parents – present.  The parents sometimes ask the 
judge to hear the child in chambers in order to spare the child the formal atmosphere of the 
courtroom; sometimes counsel insist that the child be heard in court so that his or her testimony 
can be recorded (see commentary by Madam Justice M.-C. Laberge, “Le témoignage des enfants 
au Québec” [children’s testimony in Quebec], Judges’ Newsletter, Volume VI, Fall 2003, pp. 27-
31). 
 
The weight a judge attributes to a child’s opinion varies from case to case.  It is difficult to 
summarize the conditions in which a judge might justify refusal to return based on the child’s 
objection, as the child’s testimony and maturity and the seriousness of his or her objection are 
assessed on a case-by-case basis. 
 
Manitoba  
Manitoba’s Courts generally do not hear from children directly feeling that it is more appropriate 
for the views of children to be conveyed by social services professionals skilled in interviewing 



children and assessing their level of development.  Manitoba’s Family Conciliation branch 
provides such assistance to the Court at no charge to the parties.  In a Hague Abduction 
Convention case, an assessment report prepared by Family Conciliation would focus on the 
child’s level of maturity and views relevant to the request for return.  Information about Family 
Conciliation’s services is available via the Internet at: 
http://www.gov.mb.ca/fs/childfam/family_conciliation.html (English) 
http://www.gov.mb.ca/fs/childfam/family_conciliation.fr.html (French) 
 
Alberta  
Children are heard within the discretion of the judge. 
 
Nova Scotia 
There are no set court rules in Nova Scotia with respect to the procedures/methods that are used 
in order for children to be heard in Hague proceedings. In general, however, courts will not hear 
children unless they are of a certain age (over 14). In that instance, a court is likely to appoint a 
legal guardian and/or legal counsel for the child so that the child can have a voice in court. In 
other instances, a court may order an assessment to be done and the "voice of the child" will in 
essence be portrayed through that assessment. 
 
A judge may refuse to return a child based on the child's age and the reasons why the child 
wishes to remain in Nova Scotia with one parent as opposed to returning to the other. 
 
Ontario  
Generally, the Ontario courts do not consider it necessary to hear from children in the context of 
a Hague proceeding.  If the judge considers the child to be of sufficient age and maturity, they 
have discretion to allow the child’s testimony.  Additionally, there are cases in which the 
Children’s Aid Society or the Office of the Children’s Lawyer are employed to ensure the 
interests of the child are clearly heard.  There are also cases in which the services of a child 
psychologist are employed to speak to the child’s psychological well-being. 
 
British Columbia 
Children are generally not heard in BC Courts. Children's views may be conveyed by way of 
reports prepared by professionals. Such reports would have recommendations based on the 
professional's interviews with the children and evaluation of the children's level of maturity and 
ability to understand the long term consequences of their wishes. Discussion paper developed by 
CCSO will be provided for this question. 
 
10. How has Article 20 of the Convention been applied in your State? Are you aware of an 

increase in the use of this Article, bearing in mind that the Statistical Survey of all cases 
in 1999 found no case in which this exception to return was successfully invoked? 

 
Article 20 has been rarely pleaded and never successfully applied in Canadian provinces and 
territories. 
 
Legal issues and interpretation of key concepts 
 

http://www.gov.mb.ca/fs/childfam/family_conciliation.html
http://www.gov.mb.ca/fs/childfam/family_conciliation.fr.html


11. Please comment on any Constitutional procedures or principles which make it difficult 
to implement the Hague Convention fully. 

 
There are no constitutional procedures or principles that make it difficult to implement the 
Convention. 
 
12. Are there any important developments in legislation, case law or procedural law relevant 

to the operation of the 1980 Convention to which you wish to draw attention? Please 
could you provide us with an electronic copy of relevant legislation if possible? 

 
There have been no such legislative or procedural law developments in Canadian provinces and 
territories. 
 
13. Please indicate any important developments since the Special Commission of 2001 in 

your jurisdiction in the interpretation of Convention concepts, in particular the 
following: 

 
a) Rights of custody (Articles 3 a) and 5 a)); 

Common law jurisdictions 
Chan v. Chow  [2001] 2001 BCCA 276, 15 R.F.L. (5th) 274, 199 D.L.R. (4th) 478, 90 B.C.L.R. 
(3d) 222, [2001] 8 W.W.R. 63, 152 B.C.A.C. 176, 250 W.A.C. 176, [2001] B.C.J. No. 904, 8 
W.W.R. 63  (BCCA) 
 
Facts 
The mother and father married in Canada in 1993. Their child, a girl, was born in 1994. The 
mother and father separated in December 1995. The child lived with the mother after the 
separation. In January 1996, the mother obtained an order for interim custody on a motion 
brought without notice to the father. In February 1996, the mother flew to Australia with the 
child. Later in 1996 the mother moved with the child to Hong Kong.  In April 1996, the mother’s 
order of interim custody was set aside, and the father was granted interim custody.  In late 1996, 
the father located the mother and child in Hong Kong. The father moved to Hong Kong and lived 
with the mother and child for a short time. In 1997, the mother and father again separated. In 
April 1997, the parties obtained a divorce and an order for joint custody in Canada.  In July 1998 
the mother and father reconciled and lived together in Canada. In June 1999 they moved back to 
Hong Kong. A month later, the mother and father again separated and shared custody of the child 
in Hong Kong.  In March 2000 the father removed the child to Canada without the mother’s 
knowledge or consent. In November 2000 the mother applied for an order of return. The judge at 
first instance dismissed the mother’s application. The mother appealed to the British Columbia 
Court of Appeal. 
 
Ruling 
Appeal dismissed and return refused; the removal was wrongful but the standard of harm 
required under Article 13(1)(b) had been proved. 
 
Legal basis for decision 
 



Rights of Custody (Art 3) 
The mother had rights of custody pursuant to the order for joint custody that had been granted in 
Canada. Rights of custody may be based on any judicial or administrative decision, not just a 
judicial or administrative decision from the state where the abduction occurred. The mother also 
had rights of custody by operation of law. 
 
Habitual Residence (Art 3) 
Habitual residence is a question of fact to be decided by reference to all the circumstances of the 
case. A habitual residence is established by residing in a place for an appreciable period of time 
with a settled intention. A child’s habitual residence is tied to the habitual residence of his or her 
custodian. 
  
The parties’ residence in Hong Kong for 9 months satisfied the requirement of an appreciable 
period of time. That the mother and father were employed in Hong Kong and the child went to 
school in Hong Kong indicates that the parties had a settled intention to make Hong Kong their 
home. Therefore the child was habitually resident in Hong Kong at the time of her removal. 
 
Art 13(1)(b) 
Returning the child to Hong Kong would create a grave risk of harm. The mother and child did 
not have immigration status in Hong Kong. If the child were returned to Hong Kong, she would 
have been forced to move again within a few months and this would have given rise to an 
intolerable situation. The mother had had a very unstable life, and if the child were returned to 
Hong Kong there would be a grave risk the mother will prevent the child from seeing the father. 
In addition, the father could not travel outside of Canada for 2 years because of a criminal 
conviction and he therefore could not participate in custody proceedings in Hong Kong during 
that period. 
 
Hewstan v. Hewstan  [2001] 2001 BCSC 368  B.C. S.C. [In Chambers] 
 
Facts 
The mother and father, Canadian citizens, were married in Canada in 1992. In March 1999, they 
moved with their 3 children, ages 6, 5 and 3, from Canada to England. On 12 January 2001, 
while the father was away, the mother returned to Canada with the children.  
The father applied for a return order. The mother applied for interim custody. 
 
Ruling 
Return ordered; the removal was wrongful and none of the exceptions had been proved to the 
standard required under the Convention. 
 
Legal basis for decision 
 
Rights of Custody (Art 3) 
The father provided evidence that under English law he had parental responsibility, and by 
extension, rights of custody in respect of all three children because he and the mother were 
married when they were born. One of the father’s rights of custody under English law was the 
right to veto the removal of the child from the jurisdiction. The removal of the children without 



his consent was a breach of his rights of custody. 
 
Habitual Residence (Art 3) 
The question of habitual residence is a question of fact determined by reference to all the 
circumstances of the case. There must be a degree of settled purpose that is general or specific. 
  
The children lived for almost two years in England before their removal. They were enrolled in 
schools and activities and had made friends in England. It is a matter of common sense that 
where a child was residing with both parents, his habitual residence was where the parents 
resided. Before their marital difficulties arose, the parents had agreed to stay in England for at 
least the term of the father’s employment contract. The mother resigned her employment in 
Canada. They sold their house in Canada and bought one in England. The evidence showed that 
the parties had a settled purpose to reside in England. 
 
Art 13(1)(b) 
The children had settled into their home in Canada and moving them back to England would be 
disruptive, but such disruption would rarely constitute the level of harm contemplated by Article 
13(1)(b). 
 
The Objections of a Child to a Return (Art 13(2)) 
The mother provided a report of a registered clinical counselor on her interview with the eldest 
child, a girl of 6. The court found that the child was not of an age and maturity at which it was 
appropriate to take into account her views. In any case, the child’s view as reported were that she 
liked living in England and she also liked living in Nanaimo. 
 
Toiber v. Toiber [2006] O.J. No. 1191 (ONCA) 
 
Facts 
The parties were married in the Ukraine in 1990, and immigrated to Israel in 1994. They were 
divorced in Israel in 2003, at which time custody of the children was granted to the mother, with 
visitation rights for the father. The custody and visitation order prevented the children from 
being removed from Israel. In July, 2004, the Israeli court granted leave for the appellant to take 
the children out of the jurisdiction to visit the appellant's aunt in Europe on the condition that 
they be returned to Israel by September 1, 2004. 
 
The mother and the two children (ages 13 and 8) ended up in Canada, where the mother launched 
a refugee claim on behalf of her and the children, without the knowledge and consent of the 
father.  
 
The appellant relied on Article 13 of the Hague Convention, which provides the circumstances 
when a court is not bound to return the children, namely that there was a grave risk that the 
children's return would expose them to physical or psychological harm, or otherwise place them 
in an intolerable situation, and that they objected to being returned and had attained an age and 
degree of maturity at which it is appropriate to take account of their views. The application judge 
rejected the mother's arguments on relating to both exceptions, and ordered the children returned 
to their father, the respondent, in Israel. On appeal, the appellant mother also sought to introduce 



fresh evidence, which she claimed could not have been obtained before the hearing of the 
application due to communication difficulties with her counsel. 
 
Ruling 
Return ordered. Appeal dismissed. There was no error of law in the detailed and careful reasons 
of the application judge, who correctly determined that there was no corroboration in support of 
the appellant's allegations of risk or harm, and that the sentiments of the children were no more 
than those often expressed by a child caught in a custody battle, and were issues best dealt with 
by the courts in the jurisdiction in which they were habitually resident. In terms of the 
application to admit fresh evidence, it was not evidence that, if believed, could reasonably be 
expected to have affected the result when taken with the other evidence, and, in any event, it 
could, with due diligence, have been adduced on the application. 
 
Legal basis for decision 
 
Rights of Custody (Art 3) 
 
The Court found that there were rights of custody residing in the father (in Israel) and in the 
institution of the Israeli Court that had Ordered that the children could be removed from Israel 
for a visit abroad but also Ordered that “It [was] incumbent upon the mother to return the minors 
to Israel no later than date 1.9.04.”  
 
Art 13(1)(b) 
Based on the mother’s affidavit evidence the Court did not find there was sufficient evidence to 
conclude there would be a grave risk of harm to the children should they be returned to Israel.  
The mother’s allegations of abuse were uncorroborated.  The judge at first instance characterized 
the absence of any corroboration as a “deafening silence” [Toiber v. Toiber (2005) 2005 
CarswellOnt 8366 at para. 20]  
 
The Objections of a Child to a Return (Art 13(2)) 
Attached to the respondent mother’s Affidavit was a handwritten letter from her 13 year old 
daughter Liliya essentially stating that she did not like her father and did not want to go back to 
Israel.  The Court took respectful notice of child child’s objection to being returned.  However 
the Court characterized her sentiments as mirroring her mother’s in that they were no more “than 
those often expressed by a child caught in the vortex of a custody battle.” (supra, at para 36).  
 
Innes v. Innes [2005] CarswellBC 1296  2005 BCSC 771, [2005] W.D.F.L. 3282, [2005] 
W.D.F.L. 3254, [2005] B.C.W.L.D. 4802, [2005] B.C.W.L.D. 4859  (BCSC) 
 
Facts 
Mr. and Mrs. Innes were married in Nepal in 1985. Subsequently (the date was not stated), they 
moved to Canada where they lived until about 1992, when they moved to the United States. They 
went there on a three-year visa which was extended to 1998, and then expired. Shortly thereafter 
the parties applied for permanent residency in the United States. 
 
In the Spring of 2001, by which time they had separated, Mr. Innes informed Mrs. Innes that 



their application for permanent residency had been denied. Mrs. Innes then decided that she 
would move back to Canada with the children. Because Mr. Innes was at that time opposed to 
her making such a move, she began custody proceedings which resulted in an Order being made 
by the North Carolina court on January 2, 2003, in which the parties were granted joint legal 
custody of their two children Gabriel (then 17) and Govinda (then 10).  Mrs. Innes was granted 
primary care and control.  Mr. Innes had periods of care and control. 
 
The parties were involved in continuing litigation over the periods of access to the father, and 
how those periods of access were being exercised.  During litigation on the access issue Mrs. 
Innes moved the children to British Columbia.  The Court in North Carolina made a specified 
access order envisaging that Mr. Innes would send plane tickets to British Columbia and Mrs. 
Innes would send the children for a visit.  She did not do so.  A month later, the Court in North 
Carolina issued a temporary custody order in favour of Mr. Innes.  Pursuant to that temporary 
order of custody Mr. Innes applied to the British Columbia Supreme Court under the Hague 
Convention for the return of the children to him in North Carolina. 
 
Ruling 
Application dismissed and return refused.  The habitual residence was North Carolina.  However, 
the father’s rights of access did not mean that the removal and retention of the children was 
wrongful.  Furthermore, Mrs. Innes failure to return the children pursuant to the order of 
temporary custody in favour of the father did not amount to a wrongful retention.  British 
Columbia would be the appropriate jurisdiction to hear the issue of custody.  The wishes of the 
younger child (now 12) were taken into account by the applications judge given the finding that 
he had attained an age and degree of maturity at which it was appropriate to take account of his 
views. The wishes of the now 19 year old Gabriel were moot because he had attained the age of 
majority, but his evidence was persuasive in terms of communicating his younger sibling’s 
wishes. 
 
Legal basis for decision 
 
Rights of Custody (Art 3 and Art 5(a)) 
The North Carolina Court made an order of temporary custody in favour of Mr. Innes.  In the 
opinion of the learned applications judge the retention of the child in British Columbia was not 
unlawful.  No request was made under Article 15 by the requested state (British Columbia) that 
the requesting state (North Carolina) find the removal or retention was wrongful.  There is 
nothing in the Convention that requires the recognition of an ex post facto custody order, 
commonly referred to as a “chasing order.” 
 
Rights of Access (Art 5(b)) 
Mr. Innes had a right of access.  However the Court found that notwithstanding his right, 
“The mandatory return dictated by the Convention is limited to cases where the removal or 
retention of the a child is in violation of the custody rights of a person, institution or other body, 
and a removal or retention of a child in breach of mere access rights is not “wrongful” within the 
meaning of Article 3 of the Convention.”  (supra, at para 44) 
 
Art 13(2) 



The Child, 12 years old at the time of the application, was interviewed by a psychologist and was 
found to be a mature 12 year old.  His wishes were clear.  He wanted to remain with his mother 
and older brother.  He felt at home and liked his school.  And although he wanted to remain in 
contact with his father he was “afraid” and would rather visit with his father first in Canada.  He 
stated that he might be open to traveling to his father’s home in the U.S. after his father had 
visited him in Canada.  The judge agreed.  “His views should be taken into account, and I find 
them sufficient reason to refuse to order his return.” (supra, at para 71)  
 
Mr. Innes subsequently sought to appeal the decision.  The British Columbia Court of Appeal 
allowed him an extension of time to file a Notice of Appeal.  However, he was out of time with 
respect to filing other materials and the appeal never proceeded.  
 
 
Quebec 
B.M.U. v. S.L., [2001] R.D.F. 509 (S.C.) 

 The parties married in Ireland in 1997, but lived in Germany.  They had a child who was born in 
Germany in 1998.  By the fall of 1999, the wife, a Quebecker, was thinking about moving back 
to Quebec, claiming her husband was abusive, controlling and given to verbal abuse.  When he 
found out, the husband filed an application in German court in January 2000 seeking parental 
authority and the right to determine the child’s place of residence.  At the hearing, however, the 
husband agreed to have the right to determine the child’s place of residence granted to his wife 
because of her plan to move to Quebec with her son. The parties subsequently relocated to 
Belgium together, and the wife continued making plans to move to Quebec, but without the 
husband’s knowledge.  She left Belgium in June 2000 and informed her husband in July that she 
intended to live in Quebec with the child.  The husband, who had initially agreed to let the child 
go to Quebec, thinking that it was only for a visit, went back to Germany and applied 
unsuccessfully to the German courts to have the February 2000 order amended.  In the 
meantime, the wife obtained a judgment in Quebec giving her temporary custody of the child.  In 
April 2001, the husband’s application to a German court under Article 15 of the Convention on 
the Civil Aspects of International Child Abduction for a determination that the child was 
wrongfully removed to or retained in Canada was dismissed.  The father then went to the Quebec 
Superior Court and asked for the child to be returned immediately to his State of habitual 
residence. 

 
 In this case, the parents essentially had joint custody of the child even though the mother alone 

was permitted to determine his place of residence.  The Court, finding in the order no territorial 
or time limit on the mother’s right to determine the child’s place of residence, found that the 
removal was not wrongful within the meaning of the Convention.  The Court noted in passing 
that the custody rights the father was able to claim had not actually been exercised since the 
couple separated. 

 
 S.S.C. v. G.C., [2003] R.D.F. 845 (S.C.) (Appeal dismissed, [2003] R.D.F. 796) 
 The parties married in Montreal in 1996 and had three children.  The first two were born in 

Quebec, the third in the United States, where the couple moved in 2000.  The couple would, 
however, spend summer vacations in Quebec, where they had purchased a second home.  In the 
summer of 2003, they again planned a trip to Quebec, but did not set the departure date.  On June 



29, the father left very early with the children, unknown to his wife, who joined them later that 
day in Quebec.  On July 1, the husband filed separation papers in Quebec court.  A few days 
later, the wife went back to Connecticut without the children.  On July 10, an interim order 
rendered ex parte by the Superior Court gave custody of the children to the father, with visiting 
rights for the mother.  The judgment also ordered both parties not to leave Quebec with the 
other’s consent.  On July 12, the wife filed for divorce in Connecticut.  A few days later, she 
asked the Quebec court to defer jurisdiction to the Connecticut court and requested that the 
children be returned under the Convention. 

 
 Challenging the request for return of the children, the father claimed that there was no wrongful 

retention since the children lived in Quebec under a bona fide judgment from the Quebec 
Superior Court.  The Court rejected that argument.  The interim order issued by the Superior 
Court could not reverse the wrongful nature of the retention of the children.  Accepting the 
respondent’s position would have allowed the abducting parent to confer on the forum of his 
choice jurisdiction over the custody of the children.  That is precisely what the Convention seeks 
to prevent. 

 
 M.B.G.A. v. R.V.M., [2004] R.D.F. 500 (C.A.) (Leave to appeal to the Supreme Court of Canada 

denied on December 2, 2004) 
 The parents, citizens of Mexico, married in 1997.  Their son was born in 1999, and the couple 

separated a year later.  On December 6, 2001, a judgment rendered in Mexico gave the mother 
temporary custody of the child, with visiting rights for the father.  In that context, the mother 
obtained a birth certificate for the child, stating that she was a single parent and did not know the 
identity of the father.  On June 24, 2002, a tourist visa in hand, she arrived in Quebec with the 
child and a son from a previous relationship.  She immediately took steps to immigrate to 
Canada.  As part of the process, she had to go back to Mexico in February 2003, but she returned 
to Quebec the following May 28.  On April 28, a Mexican court gave the father temporary 
custody of the child, but six months later, the judgment was overturned and the parties reverted 
to the situation they were in on December 6, 2001 (temporary custody for the mother with 
visiting rights for the father).  After spending a few hours in the United States the following 
November, the mother was arrested for abduction at the Canadian border.  She then asked the 
Quebec court to grant her custody of the child.  The same day, the father requested that the child 
be returned immediately to Mexico, and the trial judge issued an order to that effect. 

 
 The mother claimed that she still had custody of the child, whereas the father had only visiting 

rights, and that there was therefore no wrongful removal.  She argued that the fact that the 
Mexican penal code states that the consent of both parents is required for their child to leave the 
country did not alter the situation in any way.  The opposite interpretation would imply that the 
Convention would have to be applied whenever the legislation of the child’s State of habitual 
residence established equal rights in exercising parental authority. 

 
 The Court of Appeal found that there was wrongful removal of the child because, in breach of 

Mexican law, the father’s consent was not obtained prior to removal.  The position taken by the 
Court of Appeal in this case means that the definition of custody within the meaning of the 
Convention, which includes the right to determine the child’s place of residence, does not 
broaden the scope of the custody rights established by the law of the child’s State of habitual 



residence.  
 

b) Habitual residence (Articles 3 a) and 4); 

Common law jurisdictions 
Wilson v Huntley [2005] W.D.F.L. 2824, 13 R.F.L. (6th) 435 (ONSC) 
 
Facts 
The child, a girl, was 3 1/2 at the date of the alleged wrongful retention.  
She was born in January 2000. Her parents separated in June 2001. An agreement entered into by 
the parents in December 2001 provided for joint custody with the mother having primary care. 
The agreement was amended in February 2003 to allow the mother to move to Germany with her 
new fiancee. The terms were changed to provide for shared custody on an alternating basis 
between the parents in Germany and Canada. The agreement further provided that the courts of 
Alberta were to retain jurisdiction over issues of custody and access.  

The shuttle custody arrangement operated reasonably successfully during 2003 and the first part 
of 2004, even though the mother moved to the United Kingdom and the father from Alberta to 
Ontario.  

In September 2004, a few weeks before the child was to return to Europe, the father informed the 
mother that he wanted the child to stay in Canada. He held that she was being unsettled by the 
custody arrangement.  
The mother did not consent and the father commenced proceedings in Canada. The mother 
petitioned for the return of her child to the United Kingdom, her application being lodged on 19 
January 2005. 
 
Ruling 
Application dismissed; the child was not habitually resident in another Contracting State at the 
date of the retention. 
 
Legal basis for decision 
 
Habitual Residence (Art 3) 
To determine whether the Convention could apply to the application it had to be determined 
whether the child was habitually resident in the United Kingdom.  
Reviewing a selection of case law the Court held first that the child could only have one habitual 
residence at any particular time. It then accepted that a person, including a child, could have 
consecutive, alternating habitual residences in two different States at separate times. Considering 
the agreement entered into by the parents the Court held that this was the situation in the present 
case and that therefore at the time of the retention the child was habitually resident in Canada.  

It was argued for the mother that such a conclusion would undermine the policy objectives of the 
Convention. This was rejected by the Court.  
The trial judge held, inter alia, that the objective of ensuring that the child's best interests were 
determined by litigation upon the merits in the place of the child's habitual residence had less 



force where the child had two such residences in alternating time frames. In the instant case that 
policy objective had been met, not defeated, by allowing the litigation to take place in Canada.   

 
DeHaan v. Gracia  [2004] ABQB 74, [2004] A.W.L.D. 278, [2004] W.D.F.L. 284, 351 A.R. 
354, 1 R.F.L.  (6th) 140 (ABQB) 
 
Facts 
The children, two girls, were aged almost 8 and 6 1/2 at the date of the alleged wrongful 
retention. Parents and children had lived together in France. In June 2002 the parents initiated 
divorce proceedings. An interim court order granted the parents joint parental authority, but the 
mother residential care of the children.  
In late November 2002 the parents agreed to attempt a reconciliation and the divorce proceedings 
were discontinued. The parents agreed to move to Canada to start a new life (the mother & 
children had Canadian citizenship).  

The mother and children left on 31 December and the father was to follow in April 2003.  

In March 2003 the father arrived in Calgary, Canada and stated that he wanted to take the 
children back to France. The mother commenced custody proceedings in Calgary and in June the 
father petitioned for the return of the children under the Hague Convention. 
 
Ruling 
Application dismissed; the retention was not wrongful because the children had lost their 
habitual residence in France upon departure and had acquired a habitual residence in Alberta, 
Canada. 
 
Legal basis for decision 
 
Habitual Residence (Art 3) 
If the father's application was to succeed he had to establish that the children were still habitually 
resident in France on the date from which he alleged they were being retained against his will.  
The Court rejected this submission. It found that the parents had established a clear intention to 
establish a permanent residence in Canada prior to relocating there. On leaving France the 
children lost their habitual residence there. The Court also suggested that the children were 
habitually resident in Canada on 31 December 2002.  
It was not open to the father to subsequently change his mind and revoke his consent to the 
move. His application thereby failed. 
 
See also:  
 

• Chan v. Chow, supra 
• Hewstan v. Hewstan, supra 

 



Quebec 
 The ruling by the Court of Appeal in Droit de la famille-24544 established the scope and 

meaning of the concept of habitual residence.  The Honourable Jacques Chamberland, writing 
for the Court, stated: 

 
 “[TRANSLATION] The reality of children alone must be taken into account in order to 

determine their place of ‘habitual residence’.  In that regard, the Court must rely on the 
child’s experience; the wishes, desires and intentions of the parents matter not when a 
determination is being made as to the child’s place of ‘habitual residence’ at the time of 
removal.  In that context, the entire debate over the intentions of a mother and father 
regarding the sequence of events is unimportant in a situation where, as in the case at 
bar, the parents shared custody of their children.” 

  
 This approach has been reiterated many times in case law.5

 
More recently, the Court of Appeal ruled that a certain period of time is needed for a child to 
form ties and show signs of integration into his or her new environment before it can be 
concluded that the child has a new habitual residence.  In a 2002 judgment,6 the Superior Court 
ruled that “habitual residence” within the meaning of the Act and the Convention did not have to 
be permanent; it could be for a limited period.  In that case, even though the children had lived in 
Florida for only four months, the Court found that they had acquired a new place of habitual 
residence. 

 
More significant, however, is the presence in Quebec case law of reservations about the 
relevance of using the notion of “settled purpose” to determine a child’s place of habitual 
residence or, more specifically, a possible change in habitual residence.   Two judgments bear 
noting. 

 A.K. v. E.F., [2001] R.D.F. 334 (S.C.) 
 The applicant was born in England, the respondent in Montreal.  The couple married in New 

York City in 1997 and had three children, born in Israel.  Following their wedding, the couple 
lived in Montreal and in England for a few weeks.  They then spent two years in Israel on three-
month tourist visas so that the applicant could finish school.  When the visas expired, the couple 
returned to Canada or England and went back to Israel with new visas.  The applicant obtained 
from Israeli authorities certificates of non-Israeli citizenship for the children born in Israel.  The 
couple returned to Montreal with the children in October 1999 to attend the wedding of the 
respondent’s sister in Quebec.  The applicant then traveled to New York City to visit his own 
family, and the respondent was to meet him there with the children.  However, the respondent 
informed the applicant that she wanted a divorce and that she was staying in Montreal with the 
children. 

 
 The applicant asked that the children be forced to return to Israel, their home and place of 

habitual residence.  The respondent opposed the application, claiming that neither the parties nor 
                                         
4 [1996] R.J.Q. 2509 
5 See, for example, Droit de la famille – 3713, [2000] R.D.F. 585 (C.A.); S.E. v. T.R., J.E. 2003-1679 (S.C.) 
6 R.A. v. B.As., [2002] R.D.F. 429 (S.C.) 



the children habitually resided in Israel, that she was the victim of a cruel and abusive marriage, 
and that the children could be at serious risk if they were compelled to go back to Israel with 
their father. 

  
 The Court turned to an English decision in order to establish the framework for analysing the 

notion of habitual residence.  It wrote: 
 
“[10] […] 
The governing principle for ascertaining the elements of habitual residence is contained in the 
speech of Lord Scarman in R. v. Barnet London Borough Council ex parte Shah [1983] 2 A.C. 
309, where he says, at page 314: 

 
...and there must be a degree of settled purpose. The purpose may be one or there may be 
several. Pt may be specific or general. All that the law requires is that there is a settled 
purpose. That is not to say that the propositus intends to stay where he is indefinitely. 
Indeed his purpose while settled may be for a limited period. Education, business or 
profession, employment, health, family or merely love of the place spring to mind as 
common reasons for a choice of regular abode, and there may well be many others. All 
that is necessary is that the purpose of living where one does has a sufficient degree of 
continuity to be properly described as settled. 

 
[11] After their wedding in July 1997 the parties lived in Montreal for three weeks. In August 
they went to England for two weeks and then on to Israel where petitioner was to continue his 
studies at Yeshiva Brisk. 

 
[12] They entered Israel on a three month tourist visa. After the expiry of their visa they 
would leave for Canada or England, and soon after return on another tourist visa. On leaving 
Israel they would claim a reimbursement of the VAT (value added tax) that they had paid in 
Israel. 

 
[13] From September 1997 to September 1999 while the parties were on and off in Israel they 
lived in three different apartments. Petitioner obtained certification from Israeli authorities that 
the children, although born in Israel were not to be considered Israeli citizens. Their residency in 
Israel was always meant to be temporary.”  [Emphasis added.] 

 
In that particular case, the Court took an approach to determination of the child’s place of 
habitual residence that seemed to go beyond a purely factual examination of the child’s situation.  
The parents’ intentions apparently played a key role in the decision that was made. 

 
C.E.S. v. E.V., [2002] R.D.F. 874 (S.C.) (upheld on appeal: V.(E.) v. S. (C.E.), REJB 2002-
38187 (C.A.)) 

 
The father, born in Honduras, was a permanent resident of the United States, while the mother, 
born in Colombia, was a Canadian citizen.  They married in 1994 in New York City, where the 
father worked and the mother was a student.  In 1996, the wife, pregnant with her first child, 
returned to Quebec because she wanted her child to be born and grow up where she had lived 



from the age of two.  After the child was born, the parents essentially lived apart for almost three 
years.  The father attempted to settle in Quebec in 1998, but went back to the united States after 
four months.  He filed for divorce in 1999, but the couple later reconciled.  The mother went 
back to her husband in late 1999, and a second child was born in 2000.  The parties lived 
together until July 2002, when the mother, after telling the father that she no longer wanted to 
live with him, left North Carolina with the two children, her mother and her sister, who had come 
to help her.  

 
The father filed an application to have the children returned immediately to North Carolina, 
which he claimed was their place of habitual residence.  The mother acknowledged that both 
parents had parental authority under North Carolina law and that a custody right had been 
violated.  However, she objected to the children being returned, claiming that their place of 
residence was in Quebec prior to removal, that the father had agreed to the removal and that 
there was a grave risk that their return would expose them to psychological harm because they 
would be placed in an intolerable situation. 

 
Noting that the law does not define the notion of habitual residence, the Court underscored the 
position of the Quebec Court of Appeal that only the reality of the child should be taken into 
account and that the wishes and intentions of the parents were not pertinent considerations.  The 
Court stated that that point of view does not appear to be widely recognized by the international 
legal community.  The Court outlined the American position requiring a certain level of “settled 
purpose” in order to determine place of habitual residence.  Care should therefore be taken to 
avoid confusing habitual residence with actual or de facto residence. 

 
Based on the facts of the case, the Court, while satisfied that the circumstances supported the 
conclusion that there was “settled purpose” within the meaning of international case law because 
the parents’ stated intent was to live in the United States, rejected that approach in favour of the 
approach advocated by Quebec case law focusing on the child’s reality alone.  The Court wrote: 

 
“[TRANSLATION] […] One thing remains certain.  The approach advocated by Chamberland J. in 
DF-2454, which puts the emphasis on the child’s reality rather than the parents’ intentions, has 
the clear advantage of sparing the courts an exercise that in many cases will prove fastidious.  
Probing the hearts and mind of parents who have everything to gain from denying bald reality in 
order to reap the greatest possible benefit from a situation which, by dint of circumstance, is 
almost always fluid and in disarray, is perhaps not the most effective way of resolving this type 
of dispute.” 

 

c) Rights of access (Article 5 b)); 

Common law jurisdictions 
Innes v. Innes, supra 
 

 d)      The actual exercise of rights of custody (Articles 3 b) and 13(1) a 

 



e) The settlement of the child in his / her new environment (Article 12(2)) 

Common law jurisdictions 
A.(J.E.) v. M. (C.L.)  2002 CarswellNS 425  2002 NSCA 127, 209 N.S.R. (2d) 248, 33 R.F.L. 
(5th) 1, 656 A.P.R. 248, 220 D.L.R. (4th) 577  (NSCA) 

Facts 
The mother and father were married in the United States in 1990. Their child, a girl, was born in 
January 1992. The mother and father divorced in the United States in 1993. Under the divorce 
decree the parents had joint custody, the mother having physical care, the father access.  
In 1995, on the basis of allegations of physical and sexual abuse, the father’s access was first 
suspended and then ordered to be supervised. The father sought to enforce his supervised access 
rights, but he was unsuccessful and had no access after March 1995. An investigation into the 
abuse allegations completed in June 1995 indicated no sexual abuse and only spanking of the 
child by the father.  

The mother fled with the child to Canada in July 1995, using falsified US passports. The mother 
remarried in October 1996 and moved with her husband and the child to Nova Scotia. The 
mother and her second husband separated in May 2001.  

In the Spring of 2001, the father located the child, who was then 9 years old. It then became 
known to the authorities that the mother and child were in Canada illegally, and the mother was 
unable to work pending resolution of her immigration status.  

The father applied for an order for return of the child. The mother defended the application on 
the basis that the child objected to being returned and that the child was now settled in her new 
environment. The Supreme Court of Nova Scotia ordered the return of the child.  The mother 
appealed to the Nova Scotia Court of Appeal. 
 
Ruling 
Appeal dismissed and return ordered; the removal was wrongful and none of the exceptions had 
been proved to the standard required under the Convention. 
 
Legal basis for decision 
 
Aims of the Convention (Preamble, Art 1 and 2) 
The Convention seeks to deter international child abductions, to secure the rapid return of 
children, to restore the status quo and to defer, in so far as determining the child’s best interests 
is concerned, to the courts of the place of habitual residence. 
 
The Objections of a Child to a Return (Art 13(2)) 
The basis of the child’s objections to return was fear of abuse by the father. The trial judge had 
ruled that there was no grave risk that ordering the child’s return would expose her to physical or 
psychological harm or otherwise place her in an intolerable situation. This ruling was not 
challenged on appeal. To give effect to the child’s objections in these circumstances would 
undermine the objectives of the Convention. In addition, there was evidence that the child’s 
views were influenced by the mother. 



 
Article 12(2) 
Cromwell, J.A., for the court, stated that Article 12(2) “requires the court to weigh directly 
certain aspects of the child’s best interests - particularly that of not being uprooted - even though 
the individual child’s best interests are not generally the focus of the inquiry under the 
Convention. The difficulty is that refusal to return based on the assessment of the child’s best 
interests tends to undermine the fundamental objectives of the Convention. Thus, if interpreted 
too broadly, the settled exception would undermine the effective operation of the Convention. 
On other hand, if interpreted too narrowly, the exception would be robbed of any practical 
effect.”  
In applying the settled exception courts ought to examine the child’s present circumstances in the 
new environment in light of the objectives of the Convention.  

In this case, it had been 7 years since the child’s wrongful removal, and an order for return at this 
point would not further the Convention’s objective of prompt return. At the time of the 
abduction, there was no meaningful contact between the father and the child, and therefore 
restoration of the status quo was not a compelling objective.  

However, the Convention’s objective of deterring abductions would be served by ordering return 
in this case. The circumstances of this abduction were particularly egregious. The mother and 
those who had assisted her must be shown that courts will deal firmly and unequivocally with 
child abduction and that Nova Scotia is not a haven for child abductors.  

The objective of having the child’s best interests determined by the court of the habitual 
residence would also be served by an order for return, even though the child had been absent 
from her habitual residence for the past 7 years. The child’s father and extended family were in 
the United States, as were those who investigated the allegations of abuse. The courts there were 
thus in the best position to continue the process begun in 1995 to determine what was in the 
child’s best interests.  
The child is now established in her new environment in terms school, friends and activities, but 
the court must also consider the instability of her position and that of her mother, on whom the 
child is dependent. 

f) The one year period for the purposes of Article 12; 

Common law jurisdictions 
M. (V.B.) v. J. (D.L.)  [2004] NLCA 56, 245 D.L.R. (4th) 135, 6 R.F.L. (6th) 330, 240 Nfld. & 
P.E.I.R. 147, 711 A.P.R. 147 (NLCA) 
 
Facts 
The child, a girl, was aged 5 at the date of the alleged wrongful removal. She was born in 
Canada, but six months after her birth her parents moved to Washington State in the United 
States. The parents' relationship eventually broke down and on 11 December 2002 the mother 
returned to Canada, her State of origin, and took her daughter with her.  
The girl was located in St John's, Newfoundland and Labrador in October 2003.  

On 8 December 2003 the provincial Central Authority filed a Notice in the Unified Family Court 
to notify the Court that it had received a Convention application. A return application was filed 



in the Unified Family Court by the father on 2 March 2004.  

On 30 July the Unified Family Court ordered that the child be returned into the care of the child 
protection services in Washington State until all child protection issues had been determined by 
the State superior court.  
The mother appealed. 
 
Ruling 
Appeal allowed; the return application had been issued more that 12 months after the removal of 
the child. The case was remitted to the Supreme Court of Newfoundland and Labrador Unified 
Family Court to determine whether the child was now settled in its new environment. 
 
Legal basis for decision 
 
One year period (Art 12) 
The mother did not contest that the removal was wrongful. The attention of the Court therefore 
focused on the application of Article 12 and the date of the commencement of the proceedings. If 
the proceedings were commenced within a year of the wrongful removal the return of the child 
was to be ordered forthwith, subject to the standard exceptions. However if more than a year had 
elapsed the return should still be ordered but the Court had in addition to consider whether the 
child was now settled in its new environment.  
It was argued for the mother that the trial judge had erred in finding that less than a year had 
elapsed between the wrongful removal and the commencement of proceedings.  

The Court considered the steps which had been taken following the discovery of the girl and 
assessed whether these amounted to the 'commencement of proceedings before the judicial or 
administrative authority of the Contracting State where the child [was]'.  

The father's application for assistance to the Central Authority in Washington State could clearly 
not be characterized as commencing proceedings before the courts of Newfoundland and 
Labrador, nor could his Application for Assistance to the Central Authority in that province.  

The Court held that it was clear that the reference to "administrative" in "administrative 
authority" (Article 12) or "administrative proceedings" (Article 7(f)) did not mean the Central 
Authority. Rather, the judicial or administrative authority under Article 12 meant the entity 
charged with the responsibility of determining whether an order should be made to return the 
child.  

The Court then considered the notice filed by the Central Authority on 8 December 2003 to 
advise the Unified Family Court of Article 16 of the Convention. It held that there was a 
distinction between giving notice and commencing a proceeding. Article 12 clearly contemplated 
something more than notice under Article 16 being given to the court. For Article 12 to apply an 
application must first be lodged.  

The Court held that such an interpretation was consistent with the provisions in Article 11 with 
regard to delay. This was because if notice with respect to Article 16 was sufficient to commence 
proceedings, the six week period specified in Article 11(2) to reach a decision would be engaged, 



and potentially expire, as in the present case, before an application was filed requesting that the 
court make a determination under the Convention. Ordinary principles of interpretation dictated 
that such an anomalous result should be avoided.  
The father's application was therefore commenced on 2 March 2004. Consequently it had to be 
determined whether the child was now settled in her new environment. 
 
Quebec 
R.V.M. v. M.B.G.A., [2004] R.D.F. 154 (S.C.); overturned by [2004] R.D.F. 500 (C.A.) (leave to 
appeal to the Supreme Court of Canada denied on December 2, 2004) 

 
 The parents, citizens of Mexico, married in 1997.  Their son was born in 1999, and the couple 

separated a year later.  On December 6, 2001, a judgment rendered in Mexico gave the mother 
temporary custody of the child, with visiting rights for the father.  In that context, the mother 
obtained a birth certificate for the child, stating that she was a single parent and did not know the 
identity of the father.  On June 24, 2002, a tourist visa in hand, she arrived in Quebec with the 
child and a son from a previous relationship.  She immediately took steps to immigrate to 
Canada.  As part of the process, she had to go back to Mexico in February 2003, but she returned 
to Quebec the following May 28.  On April 28, a Mexican court gave the father temporary 
custody of the child, but six months later, the judgment was overturned and the parties reverted 
to the situation they were in on December 6, 2001 (temporary custody for the mother with 
visiting rights for the father).  After spending a few hours in the United States the following 
November, the mother was arrested for abduction at the Canadian border.  She then asked the 
Quebec court to grant her custody of the child.  The same day, the father requested that the child 
be returned immediately to Mexico, and the trial judge issued an order to that effect. 

 
The trial court ruled that the mother could not successfully use the defence of integration because 
the wrongful removal of the child did not occur until late May 2003, that is, after the mother 
completed the process of immigrating to Canada.  The Court found that the mother and her child 
visited Quebec as tourists between June 2002 and February 2003.  The evidence did not show 
that the mother had indicated at that time that her intention was to stay in Quebec longer. 

 
The majority of the Court of Appeal did not share that view, however.  Mailhot J., writing for the 
majority, set the starting point for calculation of the one-year period at June 24, 2002, the date on 
which the mother and her child first arrived in Quebec with tourist visas.  That conclusion 
appears to be based on the fact that Mexican law prohibited the mother from leaving the country 
with her child without the father’s consent.  The mother’s temporary return to Mexico to 
complete the process of immigrating to Quebec did not alter the situation.  Morin J., dissenting, 
held instead that the date should be May 28, 2003, the date of the wrongful removal of the child, 
since that was the date on which the mother and child left Mexico for good. 

 

g) Consent or acquiescence to the removal or retention of the child 
(Article 13(1) a)); 

Common law jurisdictions 
Katsigiannis v. Kottick-Katsigiannis [2001] 144 O.A.C. 387, 203 D.L.R. (4th) 386, 18 R.F.L. 
(5th) 279, 55 O.R. (3d) 456, 12 C.P.C. (5th) 191  (ONCA) 



 
Facts 
The mother and father were married in Canada in 1992 and subsequently moved to Greece. They 
had two children, a girl born in Greece in 1998 and a boy born in Canada in 1999. The mother 
returned to Canada in June 1999 for the birth of her son and remained in Canada with the 
children until December 1999, when she returned to Greece.  
On 23 April 2000, the mother flew with the children to Canada to visit her family. The return 
flight was prepaid and most of the belongings of the mother and children were left in Greece. 
The father consented to the trip and to an extension. The mother applied in Canada for custody of 
the children in July 2000. The father applied for an order for a return order in August 2000. The 
Ontario Superior Court of Justice held that the retention of the children was wrongful and 
ordered that the children be returned to Greece.  
The mother appealed to the Court of Appeal for Ontario. 
 
Ruling 
Appeal dismissed and return ordered; the retention was wrongful and none of the exceptions had 
been proved to the standard required by the Convention. 
 
Legal basis for decision 
 
Acquiescence (Art 13(1)(a)) 
Osborne, A.C.J.O., for the court, stated that the words 'consent' and 'acquiescence' should be 
given their ordinary meaning so that they would be consistently interpreted by courts of 
contracting states.  
Osbourne, A.C.J.O. further stated that: “ ‘Consent’ and ‘acquiescence’ were related words. ‘To 
consent’ is to agree to something, such as the removal of children from their habitual residence. 
‘To acquiesce’ is to agree tacitly, silently, or passively to something such as the children 
remaining in a jurisdiction which is not their habitual residence. Thus, acquiescence implies 
unstated consent.”  
To meet the test in Article 13(1)(a) the mother would have to show some conduct of the father 
that was inconsistent with the summary return of the children to their habitual residence. There 
would have to be clear and cogent evidence of unequivocal consent or acquiescence on the part 
of the father. The mother failed to prove acquiescence to the standard required by the 
Convention. 

 
Quebec 
The recent case law brings to light conditions essential to the validity of consent/acquiescence to 
the removal or retention of a child.  Consent or acquiescence must be given freely, 
unconditionally and permanently: A.M.I. v. D.T.L., [2001] R.D.F. 221 (C.A.); J.T. v. L.-A.B., 
[2002] R.D.F. 50 (S.C.); L.Y.P. v. M.E., J.E. 2005-250 (S.C.) 

 
In that vein, the Court of Appeal ruled in M.T. v. T.B., [2004] R.D.F. 28 (C.A.), that while in 
some cases a parent’s behaviour may amount to acceptance of the new situation and constitute 
valid acquiescence to removal or retention of the child, that was not so in the matter at hand, 
since the father’s failure to act was the result of misrepresentations by the mother as to her true 



intentions.  Like any other consent, the consent invoked as an exception to the return of a child to 
his or her State of habitual residence must be informed consent. 

 
In D.P. v. J.T., J.E. 2005-294 (S.C.), the parties married in Quebec in 1995 and moved to Greece 
several months later.  They had three children.  In May 2002, the mother returned to Quebec with 
the children unbeknownst to the father.  In October 2002, she filed for separation in Quebec 
court.  In November 2002, she was granted temporary custody of the child [sic] by a Greek court 
in proceedings initiated by the father.  In December 2002, the father signed consent to interim 
measures, but that consent was never approved by a court.  In June 2004, the father finally 
applied to have the children returned to Greece. 

 
The mother admitted that the removal was wrongful, but argued that there was acquiescence 
from the father and the children were integrated into their new environment. 

 
The Court ruled that the father’s signing of consent to the interim measures to be applied during 
the proceedings initiated by the mother in Quebec, the fact that he did not request return of the 
children until June 2004, and his regular visits to Quebec to see the children were sufficient 
evidence to establish his acquiescence to the retention of the children in Greece. 
 

h) grave risk (Article 13(1) b)); 

Common law jurisdictions 
Jabbaz v. Mouammar  [2003]  171 O.A.C. 102, 226 D.L.R. (4th) 494, 38 R.F.L. (5th) 103  
(ONCA) 
 
Facts 
The mother and father, Canadian citizens, lived together in Canada for three years. They had one 
child, a boy, who was six years old at the time of the Court’s decision. The mother and father 
separated in 1998. They entered into an agreement for joint custody with primary residence to be 
with the mother. Under the agreement, the mother was permitted to relocate with the child from 
Canada to the United States.  
The mother and the child moved to the United States where they lived with the mother’s fiancé 
for three and a half years. During the summer of 2002, the mother’s relationship with her fiancé 
ended. The mother and father agreed that the child would live with his father until the mother 
was resettled. The mother resettled in the United States in October 2002 and then asked the 
father for the return of the child. The father refused.  

In December 2002, the father applied in Canada for custody of the child, and the mother applied 
for a return order. The judge at first instance ruled that the retention of the child by the father was 
wrongful and that the mother had not acquiesced in the retention. However, the judge ruled that 
returning the child to the United States would place the child in an intolerable situation within 
the meaning of Article 13(1)(b) and would be contrary to public policy because of the mother’s 
uncertain immigration status in the United States.  
The mother appealed to the Court of Appeal for Ontario. 
 
Ruling 



Appeal allowed and return ordered, provided that the child was permitted to enter the United 
States. The retention was wrongful and none of the exceptions had been proved to the standard 
required by the Convention. 
 
Legal basis for decision 
 
Art 13(1)(b) 
The circumstances in which a court may refuse to order the return of a child under Article 13 are 
exceptional. The risk of physical or psychological harm or an intolerable situation must be 
“grave.” The term “intolerable” means an extreme situation that is too severe to be endured.  
The uncertain immigration status of the mother and child in the United States did not create a 
grave risk that return would place the child in an intolerable situation. The absence of regularized 
immigration status did not approach the very high threshold required to fall under Article 
13(1)(b). California courts were in a better position to consider concerns about the child’s 
uncertain immigration status and to determine what was in the best interests of the child. 
 
Article 20 
The judge at first instance did not refer to Article 20, but a second basis for the judge’s decision 
was that returning the child would be contrary to public policy because of the mother’s uncertain 
immigration status. The Court of Appeal rejected this reasoning and stated that “courts should be 
very wary of grafting new public policy exceptions on to the Convention in the face of the very 
clear public policy represented in the Convention itself.” 

 
Kovacs v. Kovacs  [2002] 1429  212 D.L.R. (4th) 711, 21 Imm. L.R. (3d) 205, 59 O.R. (3d) 671, 
[2002] O.T.C. 287  (ONSC) 
 
Facts 
The parents were married in Hungary in 1991 and their son was born there in 1997. In 2001, the 
mother and father separated. A few days after the separation, the mother took the child to Canada 
without the knowledge or consent of the father. On her arrival in Canada, the mother claimed 
refugee status on her own behalf and on behalf of the child. The basis of the mother’s refugee 
claim was that she had been physically and psychologically abused by the father, that the child 
was physically abused by the father, and that the state of Hungary was unable or unwilling to 
protect her or her child.  
When the father learned of the mother’s whereabouts, he applied for a return order. The mother’s 
claim for refugee status had not been determined at the time the father’s return application was 
heard.  
At the return hearing the parties submitted conflicting evidence with regard to the father’s 
criminal conviction in Hungary. To resolve the conflict, Ferrier, J. ordered counsel for the 
Ministry of Citizenship and Immigration and the Attorney General of Ontario to request 
Canada’s Central Authority to determine whether the father had been convicted of fraud. 
Hungary’s Ministry of Justice confirmed that the father had been convicted and sentenced to six 
years in prison, that there were outstanding arrest warrants for the father and that the 
whereabouts of the father were unknown. 
 
Ruling 



Return refused; the removal was wrongful, but there was a grave risk that a return would expose 
the child to psychological harm and place him in an intolerable situation. 
 
Legal basis for decision 
 
Aims of the Convention (Preamble, Art 1 and 2) 
An order for return of a child can be made while a refugee claim on behalf of the child is 
pending. The Convention requires that applications for return be dealt with expeditiously. 
Convention applications can usually be completed within a few months. Refugee claims take a 
year or more. A refugee claim could not be allowed to defeat the aims of the Convention. 
 
Art 13(1)(b) 
The mother’s claims of abuse against herself and the child by the father were not proven to the 
standard required by Article 13(1)(b). However, there was a grave risk that an order of return 
would expose the child to psychological harm because the child would effectively be returned to 
the father who was a fugitive from justice. Even if the child were in the care of the mother or a 
third party in Hungary, the child would be in an intolerable situation because of the risk of 
abduction by the father, who had a long history of fraud, deceit and violence. 
 
Heimann v. Dookeran, Court of Queen's Bench (Family Division) Winnipeg Centre, Aug. 30, 
2002 (unreported)  
A left behind father in Germany applied for return of his 4 1/2 year old son who was being 
wrongfully retained in Manitoba by the mother. Among other things, the mother argued that she 
and the child (both persons of colour) would somehow be at risk of being victims of racism if 
they returned to Germany. The court found no evidence to support that submission and further, if 
the racism argument was successful it would bring down the entire Hague Convention. Return 
was ordered. 
 
See also: 
 

• Chan v. Chow, supra 
• Toiber v. Toiber, supra 

 
Quebec 
It is increasingly clear that unless there are special circumstances, the fact that children can be 
deprived of a special relationship with one parent where the court orders that they be returned to 
their State of habitual residence until the competent court determines whether custody constitutes 
a “grave risk” within the meaning of Article 13(1)(b) of the Convention: R.F. v. M.G., [2002] 
R.D.F. 785 (C.A.); L.Y.P. v. M.E., J.E. 2005-250 (S.C.).  This “risk” can be neutralized by 
“undertakings” from the applicant parent (see R.F. v. M.G., [2002] R.D.F. 785 (C.A.)). 
 

i) exposure to physical or psychological harm (Article 13(1) b)); 

Common law jurisdictions 
Struweg v. Struweg  [2001] 2001 SKQB 283, 208 Sask. R. 243, [2001] 9 W.W.R. 581, 9 W.W.R. 
581 (SKQB) 



 
Facts 
The mother and father, South African nationals, were married in 1993. Their child, a boy, was 
born in Canada in May 1995. The family returned to South Africa during the summer of 1995 
and lived there for a year. In August 1996 they returned to the United States and lived in 
Pennsylvania.  
The mother brought the child to Saskatchewan for a one-month visit in August 2000. After her 
arrival she decided to stay and applied for custody. In September 2000, the father applied for 
custody in Pennsylvania and applied for the return of the child. 
 
Ruling 
Return ordered; the retention was wrongful and none of the exceptions had been proved to the 
standard required under the Convention. 
 
Legal basis for decision 
 
Art 13(1)(b) 
The mother claimed that the child would be at risk of psychological harm if exposed to the 
father’s homosexual lifestyle, his violence and his drinking. The court ruled that the evidence 
relating to the risk of harm fell far short of the standard required by Article 13(1)(b).  
The mother also argued that to she could not work in the United States and that to put the child in 
a situation where his mother could not work; had no means of support, entitlement to social 
assistance or legal aid and no medical coverage would place him in an intolerable situation. The 
court agreed that the circumstances that a parent may face in the event of return may be a 
relevant consideration but that in this case the circumstances relied on by the mother existed 
while she lived with the child in Pennsylvania before the removal and did not amount to an 
intolerable situation. Any concerns about the mother’s return could be met by appropriate 
undertakings.  
The mother pointed to the rights protected by the U.N. Convention on the Rights of Children, 
and argued that these rights could best be protected by allowing the child to stay in Canada. The 
court pointed out that it was not determining whether the child would be better off living in 
Saskatchewan or what was in the best interests of the child, and that a return must be ordered 
unless one of the narrow exceptions was made out. 
 
See also: 
 

• Kovacs v. Kovacs, supra 
 
Quebec 
Quebec courts have developed a position on domestic violence which, if not unanimous, is 
shared by a large majority.  The position is that evidence of alleged domestic violence (violence 
usually committed by the father) does not, unless there are extraordinary circumstances, 
constitute a grave risk of the children being exposed to physical or psychological harm within the 
meaning of Article 13(1)(b) of the Convention.  Noting that exceptions to the return of a child 
must be interpreted narrowly, Quebec courts tend, in the absence of evidence of violence or 
abuse toward the child whose return to the State of his or her habitual residence has been 



requested, to take the view that it is up to the court with jurisdiction over custody to assess the 
merit and impact of allegations of domestic violence in the best interests of the child.  See D.T. v. 
H.D., [2003] R.D.F. 216 (S.C.); T.B. v. M.T., [2004] R.D.F. 174 (S.C.), upheld [2004] R.D.F. 28 
(C.A.); C.T. v. L.D., [2004] R.D.F. 808 (S.C.). 

 
L.D. v. N.H., J.E. 2002-1776 (S.C.) is a noteworthy case.  In its decision, the Quebec court 
refused to order the children returned to France on the grounds that they might be exposed to 
psychological harm because of the sexual assaults they claim they suffered at the hands of their 
cousins.  The mother had custody of the children, while the father had visiting rights.  Several 
times after the couple divorced in 1995, the mother applied for and obtained changes to the 
father’s access.  On one of those occasions, an expert report suggesting that the girls might have 
been sexually assaulted by their cousins was entered in evidence.  The assaults allegedly took 
place at the home of the children’s grandparents.  Accordingly, the French court ordered that the 
cousins no longer be allowed to be present during the father’s visits.  In June 2001, the mother 
took the children to Quebec.  The father therefore requested that the children be returned to their 
State of habitual residence. 

 
The Quebec judge, after hearing the two children regarding the sexual assaults committed by 
their cousins, noted their objection to being returned to France and declined to order such return 
because the father would in all likelihood bring them back to their grandparents’ home, which 
constituted a grave risk of exposing the children to psychological harm. 
 

j) Intolerable situation (Article 13(1) b)); 

Common law jurisdictions 

Jabbaz v. Mouammar, supra   

Kovacs v. Kovacs, supra 

 

k) The child objects to being returned (Article 13(2)); (see also question 9) 

Common law jurisdictions 
A.(J.E.) v. M. (C.L.)  supra 
Toiber v. Toiber, supra 
Innes v. Innes, supra 
Case in Saskatchewan: The abducting parent refused to return the children based on their 
objections. In that case, the judge ordered a specific type of Custody/access assessment, Hearing 
Children’s Voices reports, which focus on the child.  The judge provided guidelines for the 
assessor, so that the focus of the assessment would be on the nature of the children’s objections 
rather than on their preferences for custodial arrangements.  The children had indicated that they 
didn’t feel they were able to spend enough time with their father while in their mother’s care, so 
wished to reside with their father.  The judge ordered the return of the children. 



l) Fundamental principles relating to the protection of human rights and 
fundamental freedoms (Article 20) 

Common law jurisdictions 

• Jabbaz v. Mouammar, supra   

 
Direct international judicial communication 
 
14. Please describe any developments in the area of direct international judicial 

communication. If your country has responded to the 2002 Questionnaire on direct 
international judicial communication please describe any developments in this area 
since your response was made. (The Questionnaire is available on the website of the 
Hague Conference at: < www.hcch.net >  Child Abduction Section  Questionnaire 
& Responses). 

 
At its September 2006 Annual Meeting, the Canadian Judicial Council approved the 
establishment of a "Liaison Judge International Parental Child Abduction Special Committee" 
whose only members will be the two appointed liaison judges for Canada as part of the 
international network of liaison judges promoted by the Fourth Special Commission of The 
Hague Conference on Private International Law regarding the Convention on the Civil Aspects of 
International Child Abduction. 
 
The Canadian Judicial Council also appointed Mr. Justice Jacques Chamberland (Quebec, civil 
law jurisdiction) and Madam Justice Robyn M. Diamond (rest of Canada, common law 
jurisdiction) as the two liaison judges for Canada. 
 
The "Liaison Judge International Parental Child Abduction Special Committee" is to report once 
a year, in time for its annual meeting, to the Executive Committee of the Canadian Judicial 
Council. 
 
The Canadian Judicial Council was created in 1971, with a broad legislative mandate in the area 
of judicial governance.   The main objective of the Council is still the same today – to promote 
efficiency and uniformity, and to improve the quality of judicial service in all superior courts in 
Canada. 
 
The Canadian Judicial Council is composed of the chief justices and associate chief justices of 
Canada's superior courts.   The Council is chaired by The Right Honourable Beverley 
McLachlin, Chief Justice of Canada (www.cjc-ccm.gc.ca). 
 
Saskatchewan 
In some circumstances, a foreign judge has directly communicated with a Saskatchewan judge.  
This can be important where a judge is ordering the return of children on the condition or 
understanding that legal proceedings will be continued in the jurisdiction of habitual residence. 
 
Quebec 
In 1996, a Quebec Superior Court judge telephoned the California judge overseeing divorce 



proceedings between parties in California before ordering the children returned to the United 
States.  Apparently, the Quebec judge wanted clarification of 1. the scope of an interim order 
made several weeks earlier by the California judge and 2. what would happen once the children 
arrived back in California.  The docket shows that the California judge answered the Quebec 
judge’s questions in a letter.  The return order issued by the Superior Court was appealed to and 
upheld by the Court of Appeal (reported in [1996] R.D.F. 512 (Superior Court) and Droit de la 
Famille – 2454, [1996] R.J.Q. 2509 (Court of Appeal). 
 
No similar situation has arisen since. 
 
Immigration / asylum / refugee matters 
 
15. Have you any experience of cases in which immigration / visa questions have arisen as 

to the right of the child and / or the abducting parent to re-enter the country from which 
the child was abducted or unlawfully retained? If so, how have such issues been 
resolved?  

 
The mandate of the Consular Affairs Bureau at Foreign Affairs Canada is to assist Canadian 
citizens and/or Canadian Permanent Residents abroad.  Therefore, this Bureau would not assist 
in the return of children who do not have Canadian citizenship and/or Canadian Permanent 
Residency status. 
 
Ontario 
A recent case has been opened with the Ontario Central Authority (incoming return case), in 
which the Respondent was in a particular State illegally.  The Respondent left from that State to 
come to Ontario illegally with the child.  In the midst of pursuing a voluntary return, it came to 
Ontario’s attention that the Respondent was not allowed back into that State, which is the child’s 
habitual residence.  Presently, a case has been opened with the Canadian Border Services 
Agency, who have placed the Respondent in a pre-removal risk assessment.  The Ontario Central 
Authority has been advised if the Respondent is not able to return to the State after the 
assessment, the Respondent will be deported to the native Country. In relation to 
immigration/visa issues, the Ontario Central Authority currently has an active outgoing return 
case in which the Respondent has agreed to a voluntary return of the child.  However, the 
reciprocating State’s passport office is refusing to issue any travel documents for the child.  This 
poses a problem due to the fact that the child cannot travel back to Ontario without proper 
documentation.  This is now delaying the process in returning the child back to the Applicant. 
 
British Columbia 
In one case a child was ordered to be returned to his father in New Jersey in order for the court 
there to determine custody. The order permitted the mother to travel to New Jersey with the 
child. Serious concerns had been raised about the father and his family's life style. This order 
was made in spite of the fact that the mother, who had no legal status in USA, might be deported 
before the conclusion of the custody proceedings. 
 
We currently have a case where a family from Brazil had remained in British Columbia beyond 
the time permitted in their visitor's visa. The parents separated and the father subsequently 



abducted the child to the USA. Father was arrested in Philadelphia and he and the child were 
placed in an immigration detention centre. The mother is required to appear at a hearing under 
the Immigration Act. It is not known whether she will make a refugee claim. The Hague 
Application for return of the child was forwarded to the US Central Authority but was not heard. 
The father and child were returned to Canada by US Immigration on July 5. 
 
Saskatchewan 
In one of our cases, the parents and child were all Canadian citizens, but had been habitually 
resident in the U.S. for some time.  When the abducting parent’s visa expired, he returned to 
Canada, and arranged for the child to return to Canada.  Her visa expired after she was taken to 
Canada.  The left –behind parent had a current visa.  The left-behind parent had been assured 
over the phone that she would be able to return with the child and tend to any necessary 
applications once she was home.  (It was noteworthy that an American court had already ordered 
the return of the child to the U.S.)  Following a return order, she was not able to take the child, 
which necessitated her staying in Canada almost a week while the application for a visa for the 
child was processed on an expedited basis. 
 
In another case involving an application for a return order, the judge order the  left-behind parent 
to provide a written undertaking that he would continue proceedings to obtain a green card and 
extend whatever status would be available to the child and the abducting parent. 
 
Quebec 
Yes. In S.S.-C. v. G.C., August 15, 2003, 500-04-033270-035, AZ-50191172 (SOQUIJ) 
(Chambers), the parents were living in the United States with the three children.  The father had 
a temporary non-immigrant visit allowing him to work there.  American immigration authorities 
considered the status of the mother and the children to be dependent on the father’s status.  After 
he wrongfully removed the children, the father withdrew his application for temporary status, 
which affected the status of both the mother and the children in the eyes of American authorities.  
The Quebec judge presiding over the application for return of the children heard American 
immigration experts explain that the mother and children would not really have any trouble 
going back to the United States and staying there long enough for the children to finish the 
school year and the courts to rule on custody of the children. 
 
In a new case referred to us by the United Kingdom Central Authority in January 2006, we 
discovered that the child (whose father is English) and the mother had been deported from the 
United Kingdom under that country’s Immigration Act, 1971.  The application was denied by the 
Quebec Central Authority under Article 27 of the Hague Convention. 
 
In L.Y.P. v. M.E., December 15, 2004, 500-04-037577-047, AZ-50287571 (SOQUIJ), the 
mother refused to return the three children to the United States.  Checks with the Quebec Central 
Authority done at the request of the judge hearing the case revealed that the family was 
“tolerated” by American immigration authorities because the children were born in the United 
States.  The children were ordered returned.  However, the mother notified American authorities 
of the situation, and they refused to allow the father to enter the country when he tried to return 
to the United States with the children.  The father has been living in Quebec since then, and the 
parties have come to an agreement on custody. 



 
16. Have you any experience of cases involving links between asylum or refugee 

applications and the 1980 Convention? In particular, please comment on any cases in 
which the respondent in proceedings for the return of a child has applied for asylum or 
refugee status (including for the child) in the country in which the application for return 
is to be considered. How have such cases been resolved? 

 
Ontario 
Kovacs v. Kovacs, [2002]  O.J. No. 3074, 59 O.R. (3d) 671 
 
In the Kovacs case, the Ontario Superior Court of Justice concluded that an Order for the return 
of a child under the Hague Convention can be made while there is a pending claim on the child’s 
behalf for refugee status in Canada.  The Hague Convention requires an application for the return 
of the child to be dealt with expeditiously.  The whole thrust of the Convention is to have the 
child returned to his home State immediately unless the Respondent can establish one of the 
defences available, based on the risk of harm to the child or contravention of fundamental rights.  
Applications under the Hague Convention can usually be completed in three to four months in 
Ontario.  The refugee determination process usually takes about a year, and another year can 
pass if judicial review of the determination is sought.  A refugee claim on behalf of the child 
cannot be allowed to defeat the major purpose of the Hague Convention. 
 
Toiber v. Toiber [2006]  2006 CarswellOnt 1833 (Ont. C.A.) 
 
In the Toiber case, the Ontario Court of Appeal affirmed the Kovacs decision. 
 
Quebec 
For several years, Immigration Canada investigators have contacted the Quebec Central 
Authority to check whether children living in Quebec with their mother have been reported 
missing to other Central Authorities.  There seems to have been an increase in the number of 
mothers leaving their country with their children and claiming “refugee” status when they arrive 
in Canada.  The practice is to immediately check with Immigration Canada as soon as an 
application for the return of non-Canadian children is received.  If a refugee claim has already 
been made, the immigration officer puts the file on hold pending a decision on the Hague 
Convention. 
 
The cases with a refugee claim are: 
L.D. v. N.H., September 12, 2002, 500-04-030247-028, AZ-50143782 (SOQUIJ), J.E. 2002-1776 
(S.C.) (return not ordered) 
J.E.B.G. v. A.D.C., September 3, 2003, 500-04-033162-034, AZ-50193733 (SOQUIJ), J.E. 2003-
1856 (S.C.) (return ordered) 
R.V.M. v. M.B.G.A., January 7, 2004, 500-04-034363-037, AZ-50213792 (SOQUIJ), J.E. 2004-
439 (S.C.) (return not ordered) 
M.B.G.A. v. R.V.M., June 8, 2004, 500-09-014099-048, AZ-50256444 (SOQUIJ), J.E. 2004-1276 
(C.A.) (return not ordered) 
Cruz Lesbros v. Vargas De Luna (the parties negotiated an amicable resolution). 
 



17. Have you any experience of cases in which immigration / visa questions have affected a 
finding of habitual residence in the State from which the child was removed or retained?  

 
For the reason explained in questions 15, the Consular Affairs Bureau at Foreign Affairs Canada 
would not have any experience/knowledge in such cases. 
 
Ontario 
Please see general response. 
 
British Columbia 
A child was ordered returned to New Zealand in spite of the fact that the mother had made a 
claim for refugee status for herself and the child and that a date for the refugee hearing had been 
set. 
 
18. Have you any experience of cases in which immigration / visa questions have inhibited 

the exercise of rights of access? 
 
Saskatchewan 
In one of our cases, both parents were resident in Italy, however neither were Italian citizens.   
The mother applied for a custody order in Italy, which also provided for access to the father in 
Italy.  When the mother’s visa expired, she re-located with a new partner to Canada.  She applied 
for landed immigrant status in Canada, however pending her application, she and the child were 
not able to leave Canada.  She wanted access to occur in Canada.  The father application under 
the Convention for enforcement of his right to access.  The mother then successfully brought an 
application in Saskatchewan to vary the terms of access so that access could take place in 
Saskatchewan.   
 
Ontario:   
The Ontario Central Authority has recently had a case where an application for access was made; 
however, it came to Ontario’s attention that the Applicant had previously been deported from 
Canada.  The Ontario Central Authority advised the Applicant to file a claim with Immigration 
Canada to try and obtain a Visa in order to enter Canada for access. 
 
British Columbia:   
No cases at this date but see answer to question 15. 
 
Criminal proceedings 
 
19. Please comment on any issues that arise, and how these are resolved, when criminal 

charges are pending against the abducting parent in the country to which the child is to 
be returned. 

 
The Criminal Code of Canada contains provisions respecting parental child abductions.  Sections 
282 and 283 of the Criminal Code essentially apply to parental child abduction situations where 
there is a custody order made by a Canadian court and where there is no such custody order, 
respectively. Model Parental Child Abduction Charging Guidelines were approved by Canadian 



Federal/Provincial/Territorial Ministers responsible for Justice in 1998. Because parental child 
abduction cases depend on their own particular facts, the charging guidelines are general in 
nature.  They do, however, recognize the unique nature of international cases and suggest Crown 
Attorneys and law enforcement officers be aware of the role of, and how to contact, the 
jurisdiction’s Central Authority, to ensure awareness of pending/possible proceedings pursuant 
to the Hague Convention. The guidelines (which reproduce the relevant provisions of the 
Criminal Code of Canada) appear in Appendix C of The Inventory of Government-Based Family 
Justice Services.  The Inventory is available in the “Parenting after Divorce” section of Justice 
Canada’s website: www.justice.gc.ca
(or directly at http://www.justice.gc.ca/en/ps/pad/resources/fjis/ (English)). 
   
 
Ontario:   
This has not been an issue in any of the Ontario cases.  If there was a case in which Ontario 
based charges were acting as an impediment to the hearing of a Hague application, the Central 
Authority would communicate with the Criminal Crown’s office to discuss options. 
 
British Columbia: 
In a recent case, the mother abducted the couple's two children to France contrary to an order of 
the Supreme Court of BC. The French court found that the Convention had been breached and 
ordered the children to be returned to Canada. The order was appealed and was upheld by the 
court of appeal and, subsequently, by the highest court in France. The children were returned to 
British Columbia. Before then, the mother travelled to BC for the purpose of defending her PhD 
thesis at the University of British Columbia. Charges were laid under the Criminal Code of 
Canada and the mother was arrested in BC and put in jail. 
 
New Brunswick 
The Court of Queen’s Bench of New Brunswick, Family Division deals solely with the civil 
responsibilities of the Province under the Convention and does not interfere with nor take into 
consideration whether criminal charges may be pending. 
 
Quebec 
Abduction of a child less than 14 years of age by one of the parents is a criminal offence in 
Canada under sections 282 and 283 of the Criminal Code and is punishable by up to 10 years in 
prison. 
 
The applicant parent can file with the police a charge of child abduction under those sections.  
An arrest warrant may then be issued for the abducting parent.  Issuing an arrest warrant often 
has the effect of making it easier for police to find the abducting parent (and the child). 
 
Usually, the abducting parent will face criminal charges and will have to accept the consequence 
of his or her actions.  If there is an arrest warrant, the abducting parent is certain to be arrested 
when he or she returns to Quebec with the child.  However, the judge hearing an application for 
return to the State of refuge may request (require) that the arrest warrant be cancelled so that the 
abducting parent can return with the child if the child is ordered returned.  In Quebec, this cannot 
happen until the child is on Quebec soil.  The current practice in Quebec, however, is for the 

http://www.justice.gc.ca/
http://www.justice.gc.ca/en/ps/pad/resources/fjis/


Attorney General prosecutor to produce a letter of intent confirming that measures to cancel the 
arrest warrant will be taken as soon as the child returns to Quebec.  Execution of the arrest 
warrant will therefore be suspended so that the abducting parent can enter Canada without being 
arrested.  The abducting parent will then be required to report to the courthouse on a specified 
date so that the prosecutor can apply to have the arrest warrant withdrawn.  Every situation is 
different, however; case-by-case analysis is needed.  The final decision to make an arrest or stay 
criminal proceedings rests with the Attorney General prosecutor. 
 
Manitoba  
This has not been an issue in any request for return being heard in the Manitoba Courts. With 
respect to requests for return sent from Manitoba to another country, questions with respect to 
criminal charges have occasionally arisen.  
 
Manitoba has also had a case where the abducting parent was facing criminal charges unrelated 
to the parental child abduction that only came to light after that parent’s return to Canada. 
 
Alberta  
If charges have been laid and the charges are interfering with the ability to resolve matters or are 
precluding arrangements for return of the child, the CA and the Crown discuss options. 
 
Mediation 
 
20. Are there any programmes of mediation available in your State for parents or other 

persons involved in Hague Convention cases? Please describe these, indicating inter alia 
the methods employed to ensure that mediated agreements are enforceable and respected 
by the parties, as well as the availability of, and training opportunities for, international 
mediators.  

 
Ontario:  
Generally, there are no publicly funded mediation services employed by the Ontario Central 
Authority.  If a matter appears before the Ontario Superior Court of Justice, Dispute Resolution 
Officers will attempt to settle the case on the first appearance. 
The Ontario Central Authority also works with Non-Governmental Organizations to assist in re-
unification issues. 
 
British Columbia:   
Mediation was made available in the Grant case through the Ministry of Attorney General in BC 
and the French CA, as an exception. Efforts will be made to set up mediation for all appropriate 
Hague cases. Care must be taken to ensure that mediation attempts are genuine and not used to 
delay return applications. It is expected that mediation will be particularly helpful in access 
cases. 
 
Saskatchewan 
Information about Saskatchewan Justice’s Dispute Resolution Office is available at:   
http://www.saskjustice.gov.sk.ca/DisputeResolution/family-mediation.shtml    Parties are also 
able to hire a private mediator if they wish.  Mediators do not act for either party, and do not 

http://www.saskjustice.gov.sk.ca/DisputeResolution/family-mediation.shtml


provide legal advice.  If the parties wished to have a legally binding agreement or court order, we 
would encourage them to seek legal advice.  Enforceability of mediated agreements may be an 
issue. We are not aware of any training opportunities for international mediators. 
 
New Brunswick 
Mediation services are available free of charge through court mediators or by fee through private 
collaborative law mediators. A contract or agreement signed by the parties prior to commencing 
mediation governs protocol, enforceability, subsequent litigation if needed. Each judicial district 
of New Brunswick has its own in-house mediators. The Law Society of New Brunswick 
maintains a list of collaborative law practitioners. 
 
Quebec 
Yes.  In June 2003, an organization called the “Association Internationale francophone des 
intervenants auprès des familles séparées” was created.  Canada (Quebec), Belgium, France and 
Poland are the founding countries.  Lorraine Filion, director of family mediation at the Montreal 
courthouse, is head of the Quebec branch. 
 
Two requests for international mediation in cases with France involving use of the Hague 
Convention to arrange and/or protect visiting rights were started.  Unfortunately, the files were 
closed after the mothers refused to take part in mediation.  In May 2005, an international 
conference was held in Brussels to evaluate cases in progress and look for ways to improve the 
process. 
 
Ms. Filion can be reached at: 
Chief, Mediation and Analysis 
Montreal Youth Centre 
Telephone: 514-393-2286 
Fax: 514-393-6615 
lorraine.filion@mtl.centresjeunesse.qc.ca
 
Manitoba  
Manitoba’s Family Conciliation Services provides parents and family members with free 
mediation of custody, access and other family issues.  Family Conciliation is Manitoba’s 
designated social agency contact for International Social Services Canada.  Family Conciliation 
has provided mediation services in Canadian inter-jurisdictional family cases (i.e. those 
involving a Manitoba parent and a parent in another Canadian province/territory).  They could 
provide similar assistance in an appropriate international case.  
 
Information about Family Conciliation is available via the Internet at: 
http://www.gov.mb.ca/fs/childfam/family_conciliation.html (English) 
http://www.gov.mb.ca/fs/childfam/family_conciliation.fr.html (French) 
 
Alberta  
Mediation has not yet been employed by the Alberta CA but we do have access to mediators who 
would be available through the courts once we had a better understanding of the practical 
application and process of international mediation. 

mailto:lorraine.filion@mtl.centresjeunesse.qc.ca
http://www.gov.mb.ca/fs/childfam/family_conciliation.html
http://www.gov.mb.ca/fs/childfam/family_conciliation.fr.html


 
Nova Scotia 
Nova Scotia does not have any programs of mediation available in Nova Scotia for parents or 
other persons involved in Hague Convention cases. 
 
21. How do you ensure that mediation procedures do not unduly delay proceedings for the 

return of the child? 
 
In most Canadian provinces and territories, mediation has not been used to resolve applications 
for the return of children but rather has been useful in resolving access disagreements.  
 
However, some Central authorities would ensure that all relevant Court documents were 
prepared (or filed, as the case may be) and an Article 16 notice filed.  The Authority (or the 
Court, if the matter was already pending before the Court) would also ensure that strict timelines 
for completion of the various stages of the mediation process were adhered to so as not to 
operate to unduly delay consideration of the request for return by the Court.  
 
22. Do you have any other comments relating to mediation in the context of the 1980 

Convention either at a preventive stage or when a removal or retention has occurred?  
 
Quebec 
At the request of Ms. Fillion, director of family mediation at the Montreal courthouse, the 
mediators on her team were given training on the operation of The Hague Convention and means 
of prevention.  This exercise was considered very important as a way of helping mediators who 
may have to deal with a potential abduction or simply making them aware of the tools available 
to prevent abductions. 
 
Manitoba  
Provided mediation is being used in good faith by both parents and not as a mechanism to delay 
return of the child, it can provide a very useful tool to resolve requests for return, particularly for 
those cases where the left-behind parent’s primary concern is maintaining contact/spending time 
with the child rather than obtaining primary/shared care of the child.  It can also provide a useful 
mechanism for parents to arrange a mutually acceptable access schedule. 
 
Training and education 
 
23. Do you have any comments relating to how judicial (or other) seminars or conferences 

at the national, regional and international levels have supported the effective 
functioning of the Convention? In particular, how have the conclusions and 
recommendations of these seminars or conferences, (some of which are available on the 
website of the Hague Conference at: < www.hcch.net >  Child Abduction Section), 
had an impact on the functioning of the 1980 Convention? 

 
Continuing legal education sessions for lawyers and mediators are important means of raising 
awareness of The Hague Abduction Convention and the international body of case law 
interpreting same. 



 
24. Can you give details of any training sessions / conferences organised in your country, 

and the influence that such sessions have had? 
 
Federal Central Authority 
The Our Missing Children Program in Canada is a cooperative arrangement within Canada 
involving various government departments and agencies working together to effectively and 
efficiently locate and return children to their parents/legal guardians. The program provides an 
umbrella framework for agencies and departments who have a role to play in the case of a 
missing or abducted child.  
This cooperation developed over time as various government departments, working together on 
missing children's files, acquired a closer appreciation of each other's mandates and determined 
that it would be beneficial to join forces so that contacts, resources and ideas could be exchanged 
on a timely basis, thus enhancing the protection of children.  

The program commenced in 1985 and has evolved over the years as new departments and 
agencies, working in the area of missing and abducted children, partner and affiliate with the 
program. To learn more about the program, go to the website at 
http://www.ourmissingchildren.ca.  A toll free number in North America is available 24 hours a 
day 1-877-318-3576.   

The Central Authorities under the Hague Convention on the Civil Aspects of International Child 
Abduction work closely with the employees of the departments and agencies to prevent child 
abduction and to locate children who are being held illegally or have been taken abroad illegally. 
 
Ontario 
The Ontario Central Authority has made presentations on the Hague Convention to the Ontario 
Bar Association and the Ontario Court of Justice.  Presentations have also been made to private 
lawyers interested in taking Pro Bono cases. 
 
Saskatchewan 
The RCMP Our Missing Children annual conferences provide valuable information about best 
practices as well as opportunities to network with others, so that sharing of information can be 
continual / Ensuring the safe return of children where issues such as domestic violence and abuse 
are raised. 
 
Quebec 
Once a year, a conference is organized by the Our Missing Children program for all coordinators 
in Canada and their guests. 

Training is given three or four times a year to new detective-sergeants with the Montreal Police 
so that they have a full understanding of the operation of the Hague Convention and the role of 
the Quebec Central Authority, with cooperation from the missing Children’s Network Canada 
and the Royal Canadian Mounted Police coordinator in Quebec. 

http://www.ourmissingchildren.ca/


A mini-symposium organized by the continuing education section of the Quebec Bar Association 
addressed the issue of the role of the Attorney General of Quebec in child abduction cases and 
mechanisms for preventing child abduction. 
 
The Our Missing Children program held a regional conference in June 2005 for customs and 
immigration officers in Quebec, all coordinators and the Quebec Central Authority. 

Training on the operation of the Hague Convention for accredited Quebec mediators in June 
2003 and on prevention mechanisms for family law counsel in Quebec in January 2005. 
 
Manitoba  
The Manitoba Bar Association and the Law Society of Manitoba have offered information 
sessions regarding enforcement of family law orders and decisions, including Hague return 
orders, on a number of occasions.  The Family Law portion of the Bar Admissions course 
materials (Law Society of Manitoba) includes information on Hague Convention proceedings 
and each year the Central Authority gives a lecture to the Intensive Family Law and the Conflicts 
of Laws classes at the Faculty of Law, University of Manitoba.  Family Conciliation Services, 
the social services’ arm of Manitoba’s Unified Family Court, has been provided with information 
sessions on parental child abductions generally, including Hague Convention cases, as have 
various law enforcement agencies in Manitoba.  Judicial information sessions have also been 
provided to the judges of Manitoba’s superior courts.  (There having been a number of high-
profile Hague Convention cases in Manitoba (heard by our Court of Appeal and one by the 
Supreme Court), the Justices of the Family Division are very familiar with the existence of the 
Convention and its provisions.)     
 
In July 2004 the National Judicial Institute held a judicial information session at La Malbaie, 
Quebec focusing on the Hague Convention, with an international panel of experts.   The 
Canadian Federation of Law Societies’/Canadian Bar Association’s National Family Law 
Program in July 2004 (again at La Malbaie, Quebec) included a continuing legal information 
session respecting the Convention. 
 
The Director of the Family Law Branch has written a number of articles for the legal profession, 
the judiciary and the general public with respect to parental child abductions generally, and in 
particular, cases falling under the Hague Convention.  Her article “Responses to Inter-
jurisdictional Custody and Access Breaches” appeared in Volume 23 of the Canadian Family 
Law Quarterly (2005). 
 
Alberta  
A few years ago the Alberta Central Authority conducted 2 seminars on the Convention. Police, 
lawyers, local customs and immigration offices and child welfare authorities were invited.  This 
heightened awareness of the Convention and supported the network. Hopefully we will provide 
another seminar within the next year. 
 
Nova Scotia 
We provide training sessions to lawyers once in a while to raise their awareness of the Abduction 
Convention and to advise them of the Central Authorities' role. We believe that such sessions 
highlight the need for lawyers to be mindful of the Convention when drafting separation 



agreements or court orders in order to ensure that their clients do not fall afoul of the Convention 
and take the appropriate steps when they wish to remove their child from the jurisdiction. 
 
Ensuring the safe return of children where issues such as domestic violence and abuse are 
raised   
 
25. Is the issue of domestic violence or abuse often raised as an exception to return in child 

abduction cases? What is the general approach of your courts to such cases and, in 
particular, how far do they investigate the merits of a claim that such violence or abuse 
has occurred?  

 
Ontario 
Domestic violence issues have been raised in Ontario cases as the basis of an Article 13(b) 
defence.  The Ontario Courts consider all facts and evidence presented in court before making a 
decision.  The party making the Article 13(b) defence must produce sufficient evidence in order 
for the courts to be satisfied that domestic violence or abuse has occurred.  Psychological reports, 
home assessments and criminal reports have also been considered. 
 
British Columbia 
Allegations of abuse are routinely raised by abducting parents in British Columbia 
courts. The abducting parent has the duty to provide evidence to support the allegations. The 
court may request that it be provided with a psychological assessment of the left behind parent or 
of both parents. The Central Authority will assist in arranging such reports. The British 
Columbia government may assist in assessing the abducting parent in BC. 
 
Saskatchewan 
We have not had allegations of domestic violence or abuse raised in court proceedings in 
Saskatchewan.  However, on a more information level, if we receive a Hague return application 
which suggests that the applicant may raise the issue of domestic violence or abuse, we would 
contact our child protection authorities to determine whether there are any child protection 
concerns.  With respect to outgoing Hague applications, where the abducting parent alleges that 
the child was being abused or neglected while in the care of the custodial parent in 
Saskatchewan, we would also informally contact our child protection authorities to determine 
whether there may be merit to the allegations. 
 
New Brunswick 
This has not arisen due to the dearth of New Brunswick cases. If it becomes necessary to 
investigate the issue of domestic violence or abuse, the onus is on the party raising the issue to 
produce evidence of same. Thereafter, the police and child protection agencies are sometimes 
able to assist in investigation through international agreements and contacts. 
 
Quebec 
Yes.  Our statistics show that more than 75% of abducting parents are the mothers.  Increasingly, 
domestic violence of which the mother claims to be a victim is cited as a grave risk to the child 
(Article 13(b) of the Convention).  However, the courts usually apply that exception very 
narrowly and order the children returned unless the evidence shows that the children themselves 



have been the victims of domestic violence.  This is a topical subject, difficult and very much a 
concern (see commentary by Chamberland J., “Violence conjugale et enlèvement international 
d'enfants : quelques pistes de réflexion” [on domestic violence and international child 
abduction], Judges’ Newsletter, Volume X / Fall 2005, pp. 70-79). 
 
Manitoba  
The issue of domestic violence has been raised in child abduction cases in Manitoba.  The Court 
has closely considered the nature of the alleged violence and relied on the use of undertakings 
and the Courts in the other jurisdiction to address any concerns it has about the well-being of the 
abducting parent or the child. 
 
Nova Scotia 
This issue is not often raised as an exception to return but has been raised in some cases. The 
general approach of the courts is to investigate the merits of such a claim and to look, where 
possible, for expert evidence (in the way of assessments, etc.). 
 
26. What procedures and measures are in place in your State to secure the safe return of the 

child (and the accompanying parent, where relevant) where issues of (alleged) domestic 
violence or abuse are raised?  

 
Both the criminal justice and the civil justice system can be invoked in domestic violence cases.   
 
Acts of domestic violence or stalking can be subject to criminal charges under the Criminal Code 
of Canada.  Once someone has been arrested and charged with an abuse-related offence, the 
Court can impose conditions on his/her release (no contact or communication with the victim, 
etc.).  Police, not the victim, are responsible for laying criminal charges in domestic violence 
cases.  Charges will be laid when the police have reasonable and probable grounds to believe that 
a criminal offence has taken place.   
 
Ontario 
The Ontario Central Authority would work with the Ontario Children’s Aid Society to ensure the 
safe return of the children.  Additionally, Ontario would work with various Non-Governmental 
Organizations to provide assistance. 
 
British Columbia 
In cases where the abducting parent is suspected of abusing the child, or if the parent is 
considered to be flight risk, an ex-parte order may be obtained to take the child into care. The BC 
child protection authority, at times with the assistance of police, will apprehend the child and 
place it in foster care until the return application has been heard. If there are concerns about the 
suitability of the left behind parent, the child may be returned to the child protection authority in 
the state of habitual residence. The police and child protection services in that state would be 
alerted if there are concerns about the safety of parent and child upon return 
 
Saskatchewan 
In these circumstances, we would liaise with child protection authorities and the local police to 
put appropriate measures in place to ensure their safety. 



 
New Brunswick 
It is highly likely that a New Brunswick judge would order transitional provisions to govern the 
return of the child in situations where domestic violence/abuse have been raised. This is done to 
ensure the security and development of the child. 
 
Quebec 
The Quebec Central Authority is always represented by an Attorney General litigator in 
proceedings related to application of the Hague Convention.  Judges can request our assistance in 
enforcing the return order.  A judge can also order us to coordinate the handing over of the child 
to social services in the State of habitual residence so that an evaluation can be done to determine 
whether the child can be released to the applicant parent.  The judge can also order us to 
coordinate the assistance of police if necessary.  We also ensure that the departure from Quebec 
goes smoothly with the cooperation of Canadian border services at airports. 
 
If the foreign decision ordering return calls for us to be involved in putting protective measures 
in place when the child returns, we ensure the cooperation of the Director of Youth Protection, 
who enforces the Youth Protection Act (R.S.Q., c. P-34.1) in Quebec.  Further, if the applicant 
parent asks for assistance from social services, we can make the arrangements to obtain the 
necessary help so that the child is returned safely.  Caseworkers will be involved at the request of 
the Central Authority, which is responsible for ensuring that the return order is properly 
enforced. Their input will be determined with the designated stakeholders based on the specific 
circumstances of each case. 
 
Manitoba  
Manitoba has a comprehensive approach to domestic violence including a range of services to 
support victims and their children (specialized criminal courts to handle domestic violence cases, 
counselling and supportive services for victims and their children, safe shelters, etc.). 
 
Information on Manitoba’s Family Violence Prevention Branch and related services/resources is 
available via the Internet at: 
 
http://www.gov.mb.ca/fs/childfam/family_violence_prevention.html (English) 
http://www.gov.mb.ca/fs/childfam/family_violence_prevention.fr.html  (French) 
  
Manitoba Justice’s website contains information on civil protective legislation and other 
domestic violence issues on the following pages: 
 
http://www.gov.mb.ca/justice/domestic/index.html (English) 
http://www.gov.mb.ca/justice/domestic/index.fr.html (French) 
 
as well as in Chapter 10 of its Family Law in Manitoba, 2005 public information booklet (see 
links in response to question 3 above). 
 
Manitoba also has civil legislation that can be used by victims of domestic violence and stalking. 
The Domestic Violence and Stalking Act, C.C.S.M. v. D93, came into force on September 30, 

http://www.gov.mb.ca/fs/childfam/family_violence_prevention.html
http://www.gov.mb.ca/fs/childfam/family_violence_prevention.fr.html
http://www.gov.mb.ca/justice/domestic/index.html
http://www.gov.mb.ca/justice/domestic/index.fr.html


1999.  It provides persons subjected to stalking and domestic violence with the ability to seek a 
wide range of civil remedies to address their individual needs.  The Family Law in Manitoba, 
2005 public information booklet contains information about this legislation.  The Act and its 
Regulation can be accessed via the Internet at: 
 
http://web2.gov.mb.ca/laws/statutes/ccsm/d093e.php (Act & link to Regulation – English) 
http://web2.gov.mb.ca/laws/statutes/ccsm/d093f.php (Act & link to Regulation - French) 
 
Alberta  
The Alberta Central Authority has a working relationship with Alberta Children’s Services. If 
there are issues of safety involved for returning children the Alberta Central Authority calls upon 
Children’s Services to become involved. 
 
Nova Scotia 
Where issues of "alleged" domestic violence or abuse are raised, a referral will often be made to 
the local child protection authorities and they will be expected to contact the child protection 
authorities in the other State to alert them to this family and their circumstances. 
 
27. To what extent are your courts entitled and prepared to employ “undertakings”  

(i.e. promises offered by, or required of the applicant) as a means of overcoming 
obstacles to the safe return of the child? Please describe the subject matter of 
undertakings required / requested. 

 
Ontario  
Ontario courts are able to employ undertakings; however this technique is not commonly 
utilized.  It is more common for the Ontario Courts to make an Order detailing the specifics of 
the proposed return. 
 
British Columbia 
British Columbia courts will make orders that contain undertakings or conditions to lessen the 
trauma on the children. For example, an abducting parent has been permitted to return the child 
upon given certain undertakings. The undertakings listed by Manitoba may be suggested to the  
parties to overcome obstacles to return. 
 
Saskatchewan 
Our courts have used undertakings to ensure the safe return of the child.  The nature of the 
undertakings depends on the circumstances of the case.  For example, in one case the judge 
ordered the return of the child on the terms that both parties file signed undertakings with the 
court within 10 days.  The abducting parent was required to undertake to return the child by a 
certain date, attend the court house and surrender the child’s passport, and allow certain access 
visits.  The left-behind parent had to undertake to pay travel costs, to not take custody the child 
(i.e. leave the child in the custody of the abducting parent), make arrangements to schedule 
further court proceedings, vacate the family home and allow the abducting parent and child to 
reside there if they so chose, and to pay child and spousal support (at least until a court of the 
habitual residence made a further order).  If these undertakings were not received or not 
complied with, the judge directed that he be contacted by the court registrar for further 

http://web2.gov.mb.ca/laws/statutes/ccsm/d093e.php
http://web2.gov.mb.ca/laws/statutes/ccsm/d093f.php


disposition. 
 
The court specifically noted the direction give in the Thomson case regarding the use of 
undertakings. 
 
New Brunswick 
The New Brunswick courts can use undertakings, but prefer a court order as a means to 
overcoming obstacles to the safe return of the child. Such transitional orders can deal with 
residency, access and support, etc. 
 
Quebec 
Our courts are willing and able to use “undertakings” to overcome obstacles to the safe return of 
the child and, sometimes, the abducting parent.  The use of “undertakings” brings into play the 
discretion of the judge hearing the return application and depends directly on the willingness of 
the applicant parent to make the undertakings. 
 
Examples of undertakings: 
 

• Make arrangements for withdrawal of the criminal charge or arrest warrant; 

• Do not file a complaint for abduction once the child returns; 

• Do not enforce an interim change-of-custody order obtained ex parte; withdraw from any 
ex parte judgment; 

• Pay for airline tickets for the child (and sometimes even the abducting parent); 

• Begin custody proceedings as quickly as possible when the child returns; 

• Do not hamper the return of the abdicating parent to the State of habitual residence (for 
example, by notifying immigration authorities or otherwise); 

• Pay interim child support until custody is settled; 

• Temporarily transfer use of the family home to the abducting parent and the child when 
they return to the State of habitual residence; 

• Give his/her firearm to a third party; refrain from purchasing a firearm; refrain from 
being in possession of a firearm. 

 
D.T. v. H.D., November 14, 2002, SOQUIJ AZ-50151250 (S.C.) 
 
“[TRANSLATION] REMINDS the parties of the offer made by the applicant to transfer use of the 
family home in Miami to the respondent for such time as it takes to determine custody and 
access in respect of S... and V... T... D..., subject to the order made by the appropriate authority 
in the children’s place of residence; 
 
ORDERS the applicant, , D... T..., to pay the cost of airline tickets to MIAMI for the two 
children, S... and V... T... D.... 



REMINDS the applicant of his undertaking to hand his revolver over to his Miami lawyer as 
soon as he arrives in Miami so that the weapon can be placed in a bank vault in the name of the 
lawyer’s firm until a ruling is made on the application for divorce and ORDERS him to comply 
with that undertaking. 

REMINDS the applicant of his undertaking not to purchase or be in possession of a firearm and 
ORDERS him to comply with that undertaking.” 
 
C.E.S. v. E.V., October 1, 2002, SOQUIJ AZ-50146740 (S.C.) 
 
“I shall pay for the travelling expenses of J. C. and M. A.; 
 
I shall pay for the travelling expenses of respondent, E. V., if she chooses to go back to Raleigh 
with the children; 
 
I shall not file, nor cause, directly or indirectly, to be filed any criminal proceedings against 
respondent, E. V., in connection with the removal of J. C. and M. A. to Canada on July 10, 2002; 
 
I shall not act in any fashion so as to prevent, or impede, E. V. entry to the United States and, on 
the contrary, I shall cooperate and assist her in obtaining whatever status is available to her; 
 
I shall forthwith file a renunciation from the judgment rendered on July 11, 2002 by the General 
Court of Justice, District Court Division, Wake County (#02CV009213); the renunciation shall 
be such that the custody issue, and all related matters, shall be decided anew; 
 
Pending the custody issue, I shall provide lodging for respondent, E. V. and the children in the 
apartment I rent in Raleigh.  Should this situation be unacceptable to E. V., I shall reside 
somewhere else or pay the cost related to the children and E. V. lodging in Raleigh, North 
Carolina; 
 
I shall also provide for the entire expenses of the two children and supplement E. V.s’ social 
welfare benefits to the extent of $200.00 US per month during the period necessary for the 
custody issue to be determined by the Court of competent jurisdiction in North Carolina unless 
otherwise directed by such court; 
 
I shall consent to a custody hearing at the earliest date, and shall extend my best efforts in that 
regard; until that date, I consent to the granting of the custody to respondent with access rights in 
my favour as such: 
 
- every week end from Friday 18:00 to Sunday 18:00 unless otherwise decided by the Court of 
competent jurisdiction in North Carolina; 
 
I shall take care of the baby sitting services for J C. and M. A. during the custody hearing; 
 
I shall cover all necessary medical expenses for the children as well as respondent while in 
Raleigh for the custody hearing; 
 



I consent to travel back to Raleigh with E.V. and the children, to the extent that she agrees to do 
so.” 
 
R.F. v. M.G., August 23, 2002, SOQUIJ AZ-50141919 (C.A.) 
 
“I shall pay for the expenses of the voyage of L... La... to Hawaii, if any; 
 
I shall endeavour to fix the date of my return to Hawaii, with L... La..., between now and 
September 30, 2002 in order to make it possible for M... G..., should she so decide, to 
accompany us back to Hawaii; 
 
I shall not file, nor cause, directly or indirectly, to be filed any criminal proceedings against M... 
G... in connection with the removal of L... La... from Hawaii to Canada on October 7, 2001; 
 
I shall not act in any fashion so as to prevent, or impede, M... G...'s entry to the United States 
and, on the contrary, I shall cooperate and assist her in obtaining whatever status is available to 
her, and to obtain extensions thereof, in order for her to continue to reside in the United States; 
I shall forthwith file a renunciation from the judgment rendered on July 19, 2002 by William J. 
Nagle III J., other than the conclusion regarding my paternity of L... La..., which conclusion shall 
remain valid; the renunciation shall be such that the custody issue, and all related matters, shall 
be decided anew; 
 
I shall provide lodging for M... G... and L... La... (and C...), in the residence I own in Hawaii or, 
alternatively, should this situation be unacceptable to M... G..., I shall pay for the latter's 
reasonable accommodations, and that of the children, up to $75.00 U.S. per day which, I warrant, 
is sufficient to provide suitable and proper lodging for them in Hawaii; 
 
I shall also provide for the entire expenses of L... La... (and C...) and supplement M... G...'s 
social welfare benefits to the extent of $200.00 U.S. per month during the period necessary for 
the custody issue to be determined by the Court of competent jurisdiction in Hawaii, unless 
otherwise directed by such court; 
 
I shall consent to a custody hearing at the earliest date, and extend my best efforts in that regard; 
until that date, I consent to having the joint custody of L... La... with M... G... and to sharing the 
physical custody of L... La... on a 3 day / 3 day basis, unless otherwise decided by the Court of 
competent jurisdiction in Hawaii; 
 
I shall take care of the baby sitting services for L... La... (and C...) during the custody hearing; 
 
I shall cover all necessary medical expenses for L... La... (and C...) while in Hawaii for the 
custody hearing; 
 
I shall forthwith file a discontinuance of my motion for the return of the child L... La..., Court 
File No. 02-01-6546, before the Family Court of the First Circuit of the State of Hawaii which is 
scheduled to be heard on September 25, 2002; 
 



I shall not pursue any legal action regarding C... until the judgment regarding the custody of L... 
La... is rendered; 
 
I consent to travel back to Hawaii, together with M... G... and L... La..., to the extent that it is 
possible to do so by September 30, 2002; 
 
In order for M... G... to be able to travel back to Hawaii with both children, should she so desire, 
I consent to sign all papers needed in order for a passport to be issued for C... and I shall cover 
all expenses related thereto, including the fees for the birth certificate and the passport.” 
 
Manitoba  
Manitoba’s Courts have used undertakings to overcome obstacles to the return of a child.  As 
part of the initial preparation process, Manitoba’s Central Authority may ask the left-behind 
parent to consider offering to make certain undertakings to the Court, including, for example: 
 
SCHEDULE OF POSSIBLE UNDERTAKINGS 
 

• The other party will have the care of the child until a court in the left-behind parent’s 
jurisdiction can determine the arrangements for the child’s care that meets the child’s best 
interests. 

 
• The other party and the child may return to reside in the marital home and the left-behind 

parent will reside elsewhere. 
 

• The left-behind parent will provide financial assistance to the other party and the child or, 
if unable to do so, he/she will assist the other party in obtaining any state social assistance 
benefits that might be available to that party or the child. 

 
• The left-behind parent will exercise only reasonable access/visitation to the child upon 

the child’s return to his/her country, subject to any custody/access order respecting the 
child pronounced by a court in that country after proper notice to the other party and an 
opportunity to be heard. 

 
• The left-behind parent will co-operate with and participate in counselling with the other 

party to improve their relationship as parents and will co-operate with and participate in 
any assessment respecting custody and/or access agreed to by the parties or ordered by 
their court. 

 
• In the event the other party returns to the marital home, the left-behind parent will not 

attend at that home for any purpose other than picking up and delivering the child for 
access periods, without the express consent of the other party. 

 
• The left-behind parent will co-operate with arrangements to ensure that the court in 

his/her jurisdiction decides the issues of custody and access without delay, unless the 
parties are able to resolve all the issues by mutual agreement. 

 



Nova Scotia 
Our courts rarely employ "undertakings". However, in one case, a judge did order that a child be 
provided with a therapist in order to ease the transition back from the custody of mom to dad. 
 
28. Will your courts / authorities enforce or assist in implementing such undertakings in 

respect of a child returned to your jurisdiction? Is a differentiation made between 
undertakings by agreement between the parties and those made at the request of the 
court? 

 
Ontario:   
Ontario Courts will enforce or assist in implementing undertakings in respect of a child returned 
to Ontario.  As long as the undertakings were properly executed, there would be no 
differentiation. 
 
British Columbia:   
The court would probably assist in implementing conditions or undertakings if they were brought 
to the attention of the BC court. The BC court has made a mirror order of a South African order 
that was made before a child was returned to BC. The court subsequently dealt with applications 
to enforce the particulars of that order. The particulars related to custody access and support. 
 
New Brunswick 
The New Brunswick courts will enforce or assist in implementing undertakings contained in 
court orders. New Brunswick has not yet been called upon to deal with undertakings by 
agreement between the parties. The judicial response would likely be the same if the 
undertakings were in writing, signed by the parties and filed with the court. 
 
Quebec 
Yes, Quebec authorities are willing to enforce or assist in implementing undertakings made by 
parents, but the undertakings will have to be approved through the process for recognizing and 
enforcing foreign decisions prescribed in the Civil Code and the Code of Civil Procedure. 
 
We do not differentiate between the undertakings made by mutual consent and those made at the 
request of the court provided both are approved by the judge and declared to be binding. 
 
The Central Authority is also willing to help parents and children implement such undertakings. 
 
Manitoba  
Manitoba’s Central Authority could advise the Manitoba Court of any undertakings made by the 
left-behind Manitoba parent in relation to a request for return to ensure the Court was aware of 
same.  In any subsequent custody/access proceeding in Manitoba, the Court would consider 
evidence with respect to that parent’s compliance with undertakings.  The Central Authority 
would not take steps to implement undertakings.  If they were to be included in a Manitoba Court 
order prior to the child’s return, then the Manitoba parent's private counsel would do so.  
 
Alberta  
This would be the responsibility of the parties. 



 
Nova Scotia 
If a court has directed somebody to do something under a court order, it will enforce it and the 
procedures to be undertaken are the same as with the enforcement of any court order. 
 
29. To what extent are your courts entitled or prepared to seek or require, or as the case may 

be to grant, safe harbour orders or mirror orders (advance protective orders made in the 
country to which the child is to be returned)? 

 
There have not been any cases involving safe harbour or mirror orders in most jurisdictions. 
 
Manitoba 
Where there was a proceeding pending or commenced, the Manitoba Courts could pronounce 
such mirror orders as the presiding Judge felt were in the best interests of the child and within the 
Court’s jurisdiction under Manitoba’s legislation. 
 
Ontario 
Ontario Courts are entitled to make such orders and would do so if they determine the order to be 
in the “best interests of the child”. 
 
British Columbia 
The British Columbia court has made mirror orders upon the request of another court. There is 
no legislative authority expressly permitting such orders. 
 
30. Do you have any comments on the use of undertakings, mirror orders or safe harbour 

orders?  
 
British Columbia:   
Mirror orders and undertakings can ensure that a child is returned with the least possible trauma. 
 
Quebec 
The judgment setting out the undertakings made by the parents is not binding in the country to 
which the child and parent return.  There is therefore no legal guarantee that an applicant parent 
who makes such undertakings will honour them once the child has returned. 
 
We discussed the possibility of an Attorney General of Quebec lawyer asking the Superior Court to 
approve a decision from a contracting State that includes in its findings undertakings for safe return 
of the child.  The initial reaction was yes because the Civil Code of Québec contains fairly flexible 
rules for the recognition and enforcement of foreign decisions (articles 3155 et seq.). 
 
A question to be asked, however, is how the Attorney General of Quebec could justify 
intervening in this type of proceeding when the Quebec Central Authority is not an applicant and 
is not seeking application of the Hague Convention outside Canada.  Return proceedings are 
initiated in the foreign State, not Quebec, hence the question.  Neither the Hague Convention nor 
the Act contains any provisions dealing with 1. the possibility of a return order including 
undertakings by the parents; 2. recognition and enforcement of such an order in the State of the 



child’s habitual residence; and 3. the role of the Central Authority in such cases. 
 
Some people felt that Quebec’s procedure for recognizing foreign decisions should be used by 
the parties.  It is important to realize, however, that that approach (that is, obtaining recognition 
of the foreign decision before the child returns) may at times conflict with the objective of the 
Convention to have the child returned as quickly as possible, since a recognition proceeding, 
even if it is not challenged, can take several weeks. 
 
The final position of the Attorney General of Quebec is to not request recognition and 
enforcement of foreign decisions; the onus is on the parties to do what has to be done, if 
necessary. 
 
Manitoba  
Undertakings, safe harbour orders and mirror orders can be useful tools to address the short-term 
interests of children (and safety of abducting parents) on their return and to address concerns of 
the Court hearing a request for return.  The inability to obtain same should not, however, act as 
an impediment to the return of children unless other exceptions in the Convention are met.  
Implementation of the 1996 Children’s Convention could provide a means of addressing many of 
a Court’s concerns with respect to the short-term well-being of a child on his/her return home. 
 
Alberta  
Mirror orders are practically useful even if not required in law. 
 
31. Do you have any other comments relating to domestic violence or abuse in the context of 

the 1980 Convention? 
 
No. 
 
32. Are you aware of cases in which your authorities have refused to make or enforce an 

order in respect of a young child on the basis that an abducting parent who is the child’s 
primary carer, refuses or is otherwise not in a position to return with the child? 

 
No. 
 
Standard questionnaire for newly acceding States 
 
33. If your State has acceded to the Convention have you filled out the standard 

questionnaire for newly acceding States? If so, have you any comments about the ease 
or otherwise of filling out this questionnaire? If not, can you explain why? 

 
Not applicable. 
 
34. Has your State found the responses to the standard questionnaire for newly acceding 

States (available on the website of the Hague Conference at: < www.hcch.net >  Child 
Abduction Section  Standard questionnaire for newly acceding States) useful when 
considering whether or not to accept the accession of an acceding State? What 



additional information would be useful? 
 
The standard questionnaire asks useful questions that can lead to the provision of useful 
information.  The problem is that the Standard Questionnaire is not completed in all cases and 
we try to find other way to get that important information that would allow us to make a decision 
on the acceptance of those acceding States.  More guidance/follow up with newly acceding 
States unfamiliar with the Convention may be critical to ensure that relevant information is 
provided.  
 
35. What measures, if any, do your authorities take, before deciding whether or not to accept 

a new accession (under Article 38), to satisfy themselves that the newly acceding State is 
in a position to comply with Convention obligations, and how do you ensure that this 
process does not result in undue delays?  

 
The Department of Foreign Affairs of Canada has the responsibility of the process leading to a 
decision as to whether an acceding State can be accepted. This process involves a consultation 
with provinces and territories. One of the questions is to know how the Convention is or may be 
implemented in the acceding State. 
 
The Guide to Good Practice  
 
36. In what ways have you used the Guide to Good Practice – Part I on Central Authority 

Practice, Part II on Implementing Measures and Part III on Preventive Measures to 
assist in implementing for the first time, or improving the implementation or operation 
of, the Convention in your State? 

 
Some jurisdictions refer the Guide to Good Practice, Part III, to counsel. All parts of the Guide 
are useful orientation tools, especially for new acceding States and in some cases, dialogue 
openers between Central Authorities. Also, the Guide is useful for new officials assuming 
responsibility for the Central authority role. 
 
British Columbia 
The Good Guide is helpful for anyone who is new to the Convention. This includes parents, new 
Central Authorities, and lawyers in private practice with clients affected by the Convention 
 
37. How has the Guide to Good Practice assisted your State in making policy or practical 

decisions relating to the implementation or operation of the Convention? 
 
British Columbia 
The guide is used as a reference when we are dealing with issues that are new to BC. 
 
New Brunswick 
It has not affected the policy and practical decisions in New Brunswick to date. 
 
Quebec 
No. 



 
Manitoba  
The Guide identifies measures that might improve our handling of Hague Convention cases. 
 
Alberta  
It is a good resource. 
 
Nova Scotia 
We would like to see the Preventive Measures part of the Guide to Good Practice well publicized 
so that we can make efforts to prevent an abduction from occurring in the first place. This would 
mean that all authorities normally involved in such situations, for example, border services, 
police, custom officials, etc., would need to be trained and attuned to the issues. 
 
38. How have you ensured that relevant authorities in your State have been made aware of, 

and have had access to, the Guide to Good Practice? 
 
Ontario   
The guide is only relevant internally within the Ontario Central Authority. 
 
British Columbia 
The Guides are kept in the office of the CA. 
 
New Brunswick 
I distributed the Guide to Good Practice to all pertinent personnel. It is also on the intranet of the 
Office of the Attorney General for easy access. 

Quebec 
The Quebec Central Authority has done nothing to disseminate that information.  However, a 
direct link to the guide could be created on the Department of Justice Internet site. 
 
Manitoba  
Because of the broad role of Manitoba’s Central Authority, it is most relevant to our internal 
work. 
 
39. Do you have any comments concerning the Guide to Good Practice – Part III on 

Preventive Measures including how best to publicise this Part of the Guide?  
 
Quebec 
A direct link to the preventive measures page of the guide could be created on the Department of 
Justice Internet site. 
 
Manitoba and British Columbia 
State parties could work to include references to this Part of the Guide in domestic information 
materials about the Convention.  Perhaps it could be given greater prominence on the Child 
Abduction portion of the Permanent Bureau’s website. 
 
40. Please describe any developments in legislation, case law or practice relating to 



enforcement measures and transfrontier access / contact. If your country has responded 
to the Questionnaire on Enforcement Measures distributed in July 2004 or the 
Consultation Paper on Transfrontier Access / Contact distributed in January 2002 
please describe any developments in legislation, case law or practice since your response 
was made. (The Questionnaire and Consultation Paper are available on the website of 
the Hague Conference at: < www.hcch.net >  Child Abduction Section  
Questionnaire & Responses). 

 
Alberta 
The Alberta Central Authority responded to the previous questionnaire on access. The only 
change is that now all family law legislation, in Alberta, including access enforcement,  is 
housed in the Family Law Act which was came into effect on Oct 1, 2005. 

 
41. Are there any particular matters which you would like to see included in a Guide to 

Good Practice on Transfrontier Access / Contact? (See “Transfrontier Access / Contact 
and the Hague Convention of 25 October 1980 on the Civil Aspects of International 
Child Abduction – Final Report” drawn up by William Duncan, Deputy  
Secretary General, Preliminary Document No 5 of July 2002 available at: 
< www.hcch.net >  Conventions  Convention 28  Practical Operation 
Documents.) 

 
Saskatchewan 
It would be helpful if the Guide discussed immigration and visa issues, and solutions to access 
difficulties in these circumstances.   It would also be helpful if it addressed the enforceability of 
mediated agreements. 
 
Manitoba  
Because incoming requests to assist in enforcement of a foreign access order would fall under 
our provincial/territorial child custody enforcement legislation in Canada, information about that 
legislation (or similar legislation in other States) would be useful. 

Provincial/territorial child custody enforcement legislation provides a mechanism by which 
parties can seek to have an extra-provincial or a foreign custody or access order recognized and 
enforced in Canada.  This legislation does not apply to recognition of agreements or of foreign 
orders to enforce a custody or access order nor does it address recognition of rights of custody 
and access that may arise by operation of law.  In addition, it does not apply to agreements 
except where those agreements have the same force and effect as a court order by virtue of the 
legislative provisions in the province in question. 
 
Any Guide should discuss the possible role of international mediation and of the 1996 Children’s 
Convention. 
 
Any Guide would need to recognize that unlike a request for return or even a request for access 
enforcement, an access establishment application involves acting as an advocate for a parent.  
While the Central Authority may be able to act as a friend of the Court with respect to the former 
types of applications, the latter go further.  Access applications involve acting as counsel for a 
parent and can lead to other family law issues that would not directly involve a Central Authority 



proper (e.g. child or spousal support, property claims, claims for protective relief, etc.).  They 
can also lead to liability issues. 
 
42. Are there any other topics that you would like to see form the basis of future parts of the 

Guide to Good Practice in addition to those which are already published or are under 
consideration (these are: Part I on Central Authority Practice; Part II on Implementing 
Measures; Part III on Preventive Measures as well as enforcement measures and 
access / contact)? 

 
British Columbia   
It would be helpful to have information about international mediation organizations as well as 
information about how to connect with those organizations. International mediation could play 
an important role in return cases but could be particularly useful in access cases. 
 
Manitoba 
Rather than new Parts (other than one re access), updates to portions of existing Parts could be 
useful. 
 
Alberta 
The how to’s of International mediation. 
 
43. Do you have any other comments about any Part of the Guide to Good Practice? 
 
No. 
 
44. Can you list any examples of good practice not included in the Guides? 
 
Not applicable. 
 
Standardised consent form 
 
45. The Permanent Bureau is consulting with States and relevant authorities with regard to 

developing a standardised or harmonised form for obtaining consent from holders of 
parental responsibility when a child leaves a State (see the Guide to Good Practice – Part 
III on Preventive Measures). Do you have any comments about the development of such 
a form? Or any suggestions as to what information such a form should / should not 
include? 

 
For most jurisdictions, model forms are useful. Foreign Affairs Canada's website contains the 
following model letter that may be amended to meet the specific situation and requirements of 
the applicant: 

To Whom It May Concern 

I (We), ________________ (full name(s) of custodial and/or non-custodial parent(s)/legal 
guardian(s)), am (are) the____________________ (lawful custodial parent and/or non-custodial 
parent(s) or legal guardian(s)) of 



Child’s full name: _____________________________________ 
Date of birth (DD/MM/YY): _____________________________ 
Place of birth: ________________________________________ 
Canadian passport number:_____________________________ 
Date of issuance of Canadian passport (DD/MM/YY): ________ 
Place of issuance of Canadian passport: _________________________________ 
(child’s full name), has my (our) consent to travel with 

Full name of accompanying person: _______________________ 
Canadian or foreign passport number: _____________________ 
Date of issuance of passport (DD/MM/YY):_________________ 
Place of issuance of passport: ___________________________ 

to visit ______________ (name of foreign country) during the period of __________________ 
(dates of travel: departure and return). During that period, ________________ (child’s full 
name) will be residing with ________________ (name of person where child will be residing in 
foreign country) at the following address: 

Number/street address and apartment number: ______________ 
City, province/state, country: _____________________________ 
Telephone and fax numbers (work and residence): _______________________ 

Any questions regarding this consent letter can be directed to the undersigned at: 

Number/street address and apartment number: ______________ 
City, province/state, country: _____________________________ 
Telephone and fax numbers (work and residence): _______________________ 

Signature(s):______________________________________ Date:_________________ 
(Full name(s) and signature(s) of custodial parent, and/or non-custodial parent(s) or legal 
guardian(s))  

Signed before me, ________________ (name of witness), this _________________ (date) at 
________ ______ (name of location). 

Signature: ________________ (name of witness) 
 
Saskatchewan 
A standardized form would be very helpful.  Parents often have very vague written consents, and 
often don’t remember to specify a return date in the consent.   

Quebec 
Contrary to popular belief, a person cannot be prevented from leaving Canada and no statute 
requires a parent to get permission from the other parent to leave alone with his or her child.  
Unless a person is traveling to the United States, there are no controls when exiting Canada.  The 
safest way to prevent abduction is therefore to control the issuance of passports.  However, to 
help prevent child abduction, many airlines have adopted an internal directive that requires 
parents traveling alone with a child to provide a signed and dated letter of consent from the other 
parent authorizing the travel.  Some companies even required that the letter of consent be 



notarized. 

Manitoba  
Recommendation 1.2.2 of Part III of the Guide to Good Practice relates to the development of a 
standard travel consent form.  We assume that this form relates to consent for a parent to travel 
with the child, not consent for a parent to move with the child.  Any consent form must be clear 
on its face as to the extent/nature of the consent so as not to give rise to arguments that a parent 
consented to the permanent removal/retention of a child. 
 
The form should clearly identify the nature of the parties parental responsibilities/custody 
arrangements, the child’s particulars and the duration/extent of the consent (e.g. for a three week 
vacation). 
 
Nova Scotia 
If a parent were to sign such a form, it would be important for that parent to have 
independent legal advice as to what they are signing. Therefore, any consent form would have to 
indicate that the parent had an opportunity to consult a lawyer. 
 
Statistics and case management 
 
46. Does your Central Authority maintain accurate statistics concerning the cases it deals 

with under the Convention, and does it submit annual returns of statistics to the 
Permanent Bureau in accordance with the forms established by the Permanent Bureau 
in consultation with Central Authorities? If not, please explain why.  

 
Most of Canadian jurisdictions submit statistics when requested. However, some concerns are 
raised regarding the length of the forms and the timing of requests. 
 
47. Does your Central Authority use any special software for case management / statistical 

purposes? Would your Central Authority be interested in using the new iChild software 
which is currently being piloted in seven Central Authorities in six Contracting States?  

 
Ontario  
The only software used by the Ontario Central Authority for case management/statistical 
purposes is the iChild software since October, 2005.  The iChild software serves as an efficient 
case management tool. 
 
Saskatchewan 
We do not use specialized software.  Given our small volume of cases (4-6 per year), it has not 
been necessary. 
 
New Brunswick 
No. 
 
Quebec 
There is software in the Administrative Law Directorate, to which is attached the Quebec Central 
Authority.  However, it is not effective in gathering statistics.  Since October 2005, the Quebec 



Central Authority has been testing iChild. 
 
Manitoba  
Manitoba uses our internal file management tracking system to track/identify Hague Abduction 
Convention cases. 
 
Nova Scotia 
We do not use any special software for case management/statistical purposes. We do not have 
sufficient cases to warrant becoming involved with the iChild software program. 
 
Publicity / debate concerning the Convention 
 
48. Has the Convention given rise to (a) any publicity (positive or negative) in your country, 

or (b) any debate or discussion in your national Parliament or its equivalent? 
 
Ontario  
There have been a number of Hague Convention cases which have given rise to media attention 
in Ontario over the past year.  This has spawned greater interest in the workings of the Hague 
Convention by the government generally. 
 
British Columbia  
No debate in the legislature as far as I am aware. A current case (Grant) involving France has 
received much attention in the press. Both positive and negative opinions have been expressed. 
 
New Brunswick 
No. 
 
Quebec 
No. 
 
Manitoba  
Because most (although not all) parents abducting children to Manitoba are returning “home” 
they usually have family connections in the province.  Relatives, neighbours, community 
organizations and advocates may have difficulty understanding why the government of 
Manitoba, though the Central Authority, is seeking to have children whom they perceive to be 
“Manitobans” returned to a foreign country.  These concerns have led to questions about the 
Convention in the Legislature of Manitoba.  The Justice Department has responded by providing 
information about the nature of Hague Convention proceedings (for both incoming and outgoing 
requests) and the role of the Central Authority. 
 
49. Is the Convention having any negative effects which are causing concern? 
 
Some parents and courts, when allowing children to go to another State, rely on the Convention 
in case the child is abducted. However, because of this expectation, there is frustration from 
parents when the Convention is not applied properly. 
 



50. By what methods do you disseminate information about the Convention?  
 
Ontario 
The Ontario Central Authority has made presentations on the Hague Convention to the Ontario 
Bar Association and the Ontario Court of Justice.  Presentations have also been made to private 
lawyers interested in taking Pro Bono cases.  Ontario also provides information to family law 
lawyers and the pubic through enquiries over the telephone. 
 
British Columbia  
Pamphlets are made available is all court houses. The Convention is referenced on the AG 
Family Law website. CLE seminars have been given to the private family bar. 
 
Saskatchewan 
Primarily by the internet, and pamphlets available in court houses and government offices.  We 
have also provided information (both written and oral) to family law lawyers at Canadian Bar 
Association meetings. 
 
Quebec 
In 2000, the Quebec Central Authority added to the Department of Justice website a section 
devoted entirely to the Hague Convention and the role of the Quebec Central Authority: 

http://www.justice.gouv.qc.ca/francais/programmes/eie/eie.htm (French) and 
http://www.justice.gouv.qc.ca/english/programmes/eie/eie-a.htm (English). 
 
In addition, the Quebec Central Authority published in English and French a pamphlet entitled 
“International Child Abduction – Hague Convention on the Civil Aspects of International Child 
Abduction”.   More than 5,000 copies of the pamphlet were distributed in Quebec.  They were 
distributed to officers with the Sûreté du Québec, the Montreal Police and the Royal Canadian 
Mounted Police.  They were also distributed to youth protection directors, youth centre, women’s 
shelters, foreign consulates and embassies in Quebec, Attorney General prosecutors, lawyer 
members of the Family Law Association, legal aid offices in Quebec, etc. 

http://www.justice.gouv.qc.ca/francais/publications/generale/enlevement.htm (French)  
http://www.justice.gouv.qc.ca/english/publications/generale/enlevement-a.htm (English) 
 
Manitoba  
The Manitoba Bar Association and the Law Society of Manitoba have offered information 
sessions regarding enforcement of family law orders and decisions, including Hague return 
orders, on a number of occasions.  The Family Law portion of the Bar Admissions course 
materials (Law Society of Manitoba) includes information on Hague Convention proceedings 
and each year the Central Authority gives a lecture to the Intensive Family Law and the Conflicts 
of Laws classes at the Faculty of Law, University of Manitoba.  Family Conciliation Services, 
the social services’ arm of Manitoba’s Unified Family Court, has been provided with information 
sessions on parental child abductions generally, including Hague Convention cases, as have 
various law enforcement agencies in Manitoba.  Judicial information sessions have also been 
provided to the judges of Manitoba’s superior courts.  (There having been a number of high-
profile Hague Convention cases in Manitoba (heard by our Court of Appeal and one by the 
Supreme Court), the Justices of the Family Division are very familiar with the existence of the 

http://www.justice.gouv.qc.ca/francais/programmes/eie/eie.htm
http://www.justice.gouv.qc.ca/english/programmes/eie/eie-a.htm
http://www.justice.gouv.qc.ca/francais/publications/generale/enlevement.htm
http://www.justice.gouv.qc.ca/english/publications/generale/enlevement-a.htm


Convention and its provisions.)     
 
In July 2004 the National Judicial Institute held a judicial information session at La Malbaie, 
Quebec focusing on the Hague Convention, with an international panel of experts.   The 
Canadian Federation of Law Societies’/Canadian Bar Association’s National Family Law 
Program in July 2004 (again at La Malbaie, Quebec) included a continuing legal information 
session respecting the Convention. 
 
The Director of the Family Law Branch has written a number of articles for the legal profession, 
the judiciary and the general public with respect to parental child abductions generally, and in 
particular, cases falling under the Hague Convention.  Her article “Responses to Inter-
jurisdictional Custody and Access Breaches” appeared in Volume 23 of the Canadian Family 
Law Quarterly (2005). 
 
Alberta  
We have conducted lectures and presentations as well as providing handouts. Our most useful 
communication resource is word of mouth. 
 
51. Could you provide a list (including contact details and web site addresses) of non-

governmental organisations in your State which are involved in matters covered by the 
1980 and / or 1996 Conventions?  

 
Ontario 
Missing Children’s Society of Canada 
99 Bronte Road, Suite 814 
Oakville, ON  L6L 1G4 
Tel: (905) 469-8826 
Fax: (905) 469-8828 

Child Find Ontario  
440 A Britannia Road East 
Mississauga, ON  L4Z 1X9 
Tel: (905) 712-3463 
 Fax: (905) 712-3462 

   
 
British Columbia 
Child Find BC 
208-2722 Fifth Street 
Victoria, BC 
V8T 4B2 
Tel: 250-382-7311 
Fax: 250-382-0227 
Email: childvicbc@shaw.ca 
Web: www.childfindbc.com
 
Saskatchewan 
Child Find Saskatchewan assists in locating children whose whereabouts are not known.  Their 
address is:   
 
Child Find Saskatchewan 
202- 3502 Taylor Street E 



Saskatoon, Sask.,  S7H 5H9 
(306) 955-0070 or toll free, 1-800-513-3463 
Fax:  (306) 373-1311 
childsask@aol.com 
http://www.childfind.ca/provorgs/sask/home.htm
 
Quebec 
In 1995, the federal government consolidated the existing programs to create the “Our Missing 
Children” program in partnership with the Royal Canadian Mounted Police, Canada Border 
Services (Customs and Immigration), Foreign Affairs Canada and the Department of Justice of 
Canada.  Employees of those departments and agencies all work in cooperation with Central 
Authorities to prevent child abduction and locate children wrongfully removed from Canada or 
retained abroad.  In Quebec, the Montreal Police and the Sûreté du Québec are also partners in 
the program. 

Under the program, the coordinators all collaborate and exchange information in order to help 
left-behind parents find their children.  In addition, we all collaborate in order to refer parents to 
the resources that can assist them. 

“Our Missing Children” program – Quebec coordinators: 
www.nosenfantsdisparus.ca/fr/index.html
 

RCMP – Constable Linda Brosseau 
Telephone: (514) 939-8400, extension 2645 

 
Border Services – Lyne Landry 
Telephone:  (514) 283-2488, extension 5603 
Sûreté du Québec - Sergeant Sylvain Bessette 
Telephone: (514) 390-8276 

 
Montreal Police – Lieutenant-Detective Yves Malo 
Telephone: (514) 280-8504 

 
Jean-Marc Lesage, Anne Bourdeau and Nancy Coulombe 
Foreign Affairs Canada 
Telephone: 1-800-387-3124 

 
Consular Affairs: http://www.voyage.gc.ca/consular_home-en.asp
 
Manitoba  
Child Find Manitoba has been involved with Hague Abduction Convention cases by providing 
support to left-behind parents.  Their website is: 
 
http://www.childfind.mb.ca/en/ (English) 
http://www.childfind.mb.ca/fr/ (French) 
 
A list of Child Find offices across Canada is accessible at:  
 

http://www.childfind.ca/provorgs/sask/home.htm
http://www.nosenfantsdisparus.ca/fr/index.html
http://www.voyage.gc.ca/consular_home-en.asp
http://www.childfind.mb.ca/en/
http://www.childfind.mb.ca/fr/


http://www.childfind.ca/provorgs/provnums.hte
 
 
Services provided by the Permanent Bureau  
 
52. Please comment or state your reflections on services provided by the Permanent Bureau 

to assist the implementation and operation of the Convention, such as: 
 

a) INCADAT; 
 
Ontario 
Ontario has found INCADAT to be a useful tool. 
 
Quebec 
Very useful for international searches for decisions that apply the Hague Convention. 
 
Manitoba 
We have found INCADAT to be a useful tool but have some questions as to the criteria for 
inclusion of cases.  In the late summer of 2004 a number of summaries of Canadian Court of 
Appeal decisions respecting the Convention were sent to the Permanent Bureau but were not 
included on INCADAT.  We are not certain if this was an administrative oversight or a 
conscious decision. 
 
Alberta 
INCADAT is excellent. 

 
b) the Judges’ Newsletter on International Child Protection; 

 
Ontario 
The judges’ newsletter is a useful and interesting tool from an academic perspective. 
 
Quebec 
Very useful to have access to judges’ vies on application and international interpretation of the 
Hague Convention. 
 
Manitoba 
The Judges’ newsletter is a fabulous resource and provides a great deal of useful information to 
Central Authorities and others involved in Convention cases or interested in international family 
law issues. 
 
New Brunswick 
Very helpful. 
 
Alberta 
The judges newsletter is excellent. 

 

http://www.childfind.ca/provorgs/provnums.hte


c) the bibliography of the Convention; 
 
Ontario 
The bibliography is useful. 
 
New-Brunswick 
It is very helpful. 
 
Manitoba 
The bibliography is very useful. 
 
Quebec 
Never used, since many documents are in neither English nor French. 

 
d) the Child Abduction Section on the website of the Hague Conference; 

 
Ontario 
The child abduction section of the website would be improved by establishing a more user-
friendly way in which to determine between which States the Hague Convention is in force. 
 
Quebec 
The Quebec Central Authority goes to this page very often to obtain the latest contact 
information for Central Authorities, access to questionnaire responses for new acceding States, 
INCADAT and links to pertinent sites. 
 
Manitoba  
This section is well set out.   
One tool that would be extremely useful would be a feature allowing you to search individual 
countries and ascertain the other countries in relation to whom the Convention is in force (i.e. a 
list with the effective dates and means by which the Convention came into force [accession or 
ratification]).  
 
New Brunswick 
Very helpful. 

 
e) INCASTAT (the database for the electronic collection and analysis of statistics 

on the Convention, which is currently being developed); 
 
Ontario 
INCASTAT should be a useful resource. 
 
Quebec 
Not yet used because it is being developed.  However, it will certainly be interesting to see the 
figure for other countries, which will give is an indication of whether or not the Hague 
Convention is effective. 
 



f) iChild (the electronic case management system designed by the Canadian 
software company WorldReach, which is currently being piloted by seven 
Central Authorities in six Contracting States). 

 
Ontario 
The Ontario Central Authority is currently engaged in the test group for the iChild database.  
While it should prove invaluable in terms of formulating year end statistics, it is somewhat 
cumbersome to use on a day-to-day basis as a case management tool. 
 
Quebec 
iChild is currently being tested by the Quebec Central Authority; testing began in October 2005. 

 
g) support for national / international judicial (and other) seminars / conferences 

concerning the Convention; 
 
Ontario 
Permanent Bureau support for conferences concerning the convention is a worthwhile exercise 
which fosters international information and issue sharing. 
 
Quebec 
Very useful in promoting the operation of the Hague Convention in new States, but more 
importantly ensuring that the Convention is properly applied in certain other States. 
 
New Brunswick 
Very helpful. 
 
Manitoba 
Permanent Bureau support for/attendance at Judicial and continuing legal education conferences 
is extremely valuable and ensures an international perspective is brought to the issues discussed.     

 
h) support for communications among Central Authorities, including maintenance 

of updated contact details.  
 
Ontario 
The support for communications among Central Authorities could be improved. More effort 
could be made by the Permanent Bureau in this area. 
 
New Brunswick 
Very helpful. 
 
Quebec 
Very important in order to obtain the latest contact information for Central Authorities, provided 
those authorities submit up-to-date information to the Permanent Bureau. 
 
Manitoba  
It would be helpful if the Permanent Bureau had the capacity to send periodic reminders to 



Central Authorities for statistical, website or contact updates.    
 
53. Have you any comments or suggestions concerning the activities in which the 

Permanent Bureau engages to assist in the effective functioning of the Convention? 
 
Quebec 
On one or two occasions, we told left-behind parties to file their complaints about the poor 
operation of the Hague Convention with certain States.  Those complaints resulted in the 
Permanent Bureau writing to the Central Authority concerned asking for information and 
explanations. 
 
Manitoba 
The Permanent Bureau does a wonderful job developing background and discussion materials, 
coordinating the Judges’ Newsletter and generally supporting knowledge of the Abduction 
Convention. 
 
Nova Scotia 
The services provided by the Permanent Bureau to assist the implementation and 
operation of the Convention are useful to the Central Authority in Nova Scotia, the lawyers who 
represent Applicants before the Courts and the Judges themselves. 
 
 
Compliance with the Convention  
 
54. Are there any Contracting States with whom you are having particular difficulties in 

achieving successful co-operation? Please specify these difficulties. 
 
Ontario 
There are a number of contracting States with whom Ontario has had difficulty in receiving co-
operation: 

a.) There are a few States which do not respond to the Ontario Central Authority in a timely 
fashion.  Some States will not respond unless repeatedly prompted.  This invariably 
results in a delay in the process of applications. 

b.) There are a few States which are difficult to contact using e-mail or facsimile 
transmission. 

c.) There is one State which has failed to enact the Hague Convention into local law, despite 
their stated intention to do so. 

 
Quebec 
It took six months for one return request to be submitted by a Central Authority.  The judge then 
ordered the return of the child without calling the mother to give testimony.  The mother 
challenged the decision and raised the problem of the jurisdiction of the courts (between Family 
Court and the Federal Court).  Because the Federal Court judge was sick, it was another several 
months before the case was transferred to another judge.  Throughout that time, the father was 
able to visit his son in the State in question under the mother’s supervision.  In the end, the judge 
ruled that the mother moved the child wrongfully and that custody was a matter for the Quebec 



court to decide.  He did not order the child returned, however, but instead urged the parties to 
negotiate an agreement and gave them 60 days to come to terms.  The father ultimately stated 
that an agreement was out of the question and asked that the case be returned to the judge for a 
decision.  Several comments by the judges and the Central Authority were made to the effect that 
the child would be better off with his mother given his young age and that the father should 
negotiate visiting rights. 
 
- An application for return was submitted to the Central Authority of a State based on an interim 
decision made in Quebec granting custody to the mother and visiting rights to the father and 
ordering the mother to respect certain conditions.  Those conditions were imposed after the 
mother first abducted the children to the State in question in 1999 and following her arrest in the 
United States and extradition to Quebec.  The application for return was not treated as such, but 
rather as a request to protect the father’s visiting rights.  We were told that the mother was 
contacted and that she said she had no objection to the children going to Quebec for a vacation.  
On two occasions, the mother failed to respect the father’s visiting rights by not putting the 
children on an airplane on the appointed dates.  We have made many requests to have the case 
transferred to a judge in order to get a decision in the State in question confirming the father’s 
visiting rights, but are told that nothing can be done because there is no guarantee that the 
children will be returned to the State after they visit Quebec.  The federal Central Authority has 
sent them a letter asking them to explain their failure to cooperate in applying the Hague 
Convention. 
 
In one case, it took more than a year to get a Court of Appeal hearing date. 
 
In another case, the District Attorney would not initiate proceedings to have the children placed 
with social services during the proceedings on the Hague Convention despite all the evidence 
showing that the father had problems with drugs, violence and instability.  The answer we got 
was that if social services intervened and took the children into custody, the Hague Convention 
case would be set aside in order to be managed by social services, meaning the children would 
not be returned to their mother for several months despite the custody decision she had in 
Quebec.  In the end, a report was made by neighbours, the children were taken by social services 
and the mother was able to return to Quebec with the children a few days later without the Hague 
Convention being used. 
 
Trial court and Court of Appeal decisions ordering the return of children to Quebec.  Refusal by 
the mother to return or send the children back to Quebec.  Lack of cooperation from attorney 
general in enforcing the decisions.  Intervention by a magistrate to no avail.  The mother moved 
and still not abide by the decisions.  Finally, after more than six months and pressure from 
Quebec authorities and the embassy, the new attorney general agreed to have the children placed 
with social services so that the father could take advantage of Air Canada’s free ticket program 
to go get his children two days later. 
 
Two applications from fathers to arrange visiting rights in Quebec with their children living in 
the State in question.  More than two year in both cases before decisions were made refusing the 
allow the children to come to Quebec.  In the decisions, visiting rights were granted in the State 
in question, without any indication as to the specific terms and conditions of those visits.  One 



decision was appealed in order to specify terms for the exercise of visiting rights.  The Court of 
Appeal dismissed the father’s application, saying that until the child reached the age of 15, the 
mother could not be forced to send him to his father in Quebec. 
 
55. Are you aware of situations / circumstances in which there has been avoidance / evasion 

of the Convention? 
 

- One State has a legal remedy which has the effect of staying the Hague application or put 
putting it aside, pending determination of the remedy.  The result of this is to negate the 
effectiveness of the Convention. 

- There is one State which has failed to enact the Hague Convention into local law, despite 
their stated intention to do so. 

 
Non-Convention cases and non-Convention States 
 
56. Are you aware of any troubling cases of international abduction which fall outside the 

scope of the Convention?  
 
Consular Affairs Bureau at Foreign Affairs Canada  
Yes.  For example, the child is habitually resident in a Contracting State and is abducted to a 
non-Hague Country.  The abducting parent and child reside in the non-Hague country of over a 
year.  The abducting parent then relocates to a Hague country.  The left behind parent cannot 
apply for the return of the child under the Hague Convention as the habitual residence of the 
child has been deemed a non-Hague country, even though the child was initially abducted from a 
Contracting State. 
 
Manitoba 
Manitoba has one current case with a non-Convention state.  One of the challenges is cultural 
attitudes to parental rights and responsibilities post-separation.  Query how this State would deal 
with requests for return in light of these cultural attitudes, even if the State were to become a 
party to the Convention.  Would children be returned or would parents be given a false sense of 
security about the possibility of return? 
 
 
57. Are there any States that you would particularly like to see become a State Party to the 

Convention? Are there any States (which are not Parties to the Convention or Members 
of the Hague Conference) that you would like to see invited to the Special Commission 
meeting in October / November 2006. Would you be willing to contribute to a fund to 
enable certain developing States to attend?  

 
Canada would particularly like to see Japan accede to the Convention. The Consular Affairs 
Bureau at Foreign Affairs Canada currently have 23 active child cases with Japan. 
 
58. Do you have any comments on bilateral or other agreements between your State and a 

non-Contracting State? 
 



See comments at question 59. 
 
Manitoba 
Like other Canadian provinces/territories, Manitoba has child custody enforcement legislation 
that can be used by a left-behind parent to request enforcement of a foreign custody or access 
order for a child under the age of 18.  This legislation provides an additional remedy in some 
abduction cases. 
  
59. What additional information would you find useful on the non-Hague Convention page 

on INCADAT available at < www.incadat.com >. 
 
The Consular Affairs Bureau at Foreign Affairs Canada thinks it would be useful to have a list of 
countries that were successful in negotiating a bilateral agreement or Memorandum of 
Understanding with non-Hague countries. As an example, Canada has a consular agreement with 
Lebanon and Egypt relating to family matters. 
 
Quebec 
A visit to the site shows that there is currently no information.  I do not understand why this page 
is on INCADAT.  Perhaps there ought to be a link on the “Child Abduction” page.  Information 
on the law applicable in those countries and possible solutions for returning children removed to 
those countries would be very useful in giving left-behind parents better advice. 
 
Relationship with other instruments  
 
60. Do you have any comments or observations on the impact of regional instruments on the 

operation of the 1980 Hague Convention, for example, Council Regulation (EC) No 
2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental 
responsibility, repealing Regulation (EC) No 1347/2000 and the 1989 Inter-American 
Convention on the International Return of Children?  

 
Not applicable. 
 
61. Do you have any comments or observations on the impact of international instruments 

on the operation of the 1980 Hague Convention, in particular, the 1989 United Nations 
Convention on the Rights of the Child? 

 
Saskatchewan 
This Convention is sometimes used as a tool for interpreting our legislation. 
 
The Hague Convention of 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement 
and Co-operation in respect of Parental Responsibility and Measures for the Protection of 
Children 
 
62. If the 1996 Hague Convention is in force in your State, do you have any comments 

regarding (a) how it has been implemented; (b) how it is operating? 



 
Canada is not a party to the 1996 Convention. 
 
63. If the 1996 Hague Convention is not in force in your State, is your State considering 

implementing this Convention? What are viewed as (a) the main advantages and (b) the 
main difficulties in implementing this Convention? 

 
We are currently analysing the rules set out in the 1996 Convention in the hope of finding 
solutions to interprovincial (in Canada) and international problems regarding parental 
responsibility, in particular problems related to child custody and visiting rights.  A 
federal/provincial/territorial working group has been set up for this purpose, with Quebec and 
Manitoba as co-chairs.  The working group on jurisdiction and enforcement related to parental 
responsibilities and personal contacts (a subcommittee of CCSO-Family Justice) has a specific 
mandate to analyse the 1996 Hague Convention; examine federal, provincial and territorial 
legislation on child custody and visiting rights; study issues related to the Hague Convention on 
the Civil Aspects of International Child Abduction; etc.  As part of its proceedings, the working 
group is discussing the appropriateness of implementing the 1996 Hague Convention in Canada. 

 
While the 1996 Hague Convention is seen as an instrument that can help solve a number of 
cross-jurisdictional problems experienced by Canadian provinces in the area of child custody and 
visiting rights in particular, its very broad area of application (it also covers youth protection 
measure and other protective measures, such as kafala) makes it harder to study.  Representatives 
of other government departments and agencies will eventually have to be involved in analysing 
the Convention; in Quebec, that means in particular the Department of Health and Social 
Services and the Office of the Public Curator, which are also responsible for matters included in 
the application of the Convention, such as youth protection and protection of the property of 
minors.  That is one of the problems.  Another is the need to consider, in order to implement the 
Convention, a sufficient number of legislative amendments in the provinces in addition to 
demanding changes to federal divorce laws. 
 
64. Have you experienced any difficulties concerning interpretation of particular 

provisions? 
 
Within the working group studying the 1996 Convention, we encounter fewer problems with 
interpretation of the provisions of the Convention than problems understanding the practical 
implications of its eventual application in Canada.  Several provinces seem to be having trouble 
envisioning in real terms how the Convention will apply.  How, for example, will the 
responsibilities of the Central Authority be exercised given that its assigned areas of 
responsibility fall within the jurisdiction of more than one government department or agency?  
Further, how will transfers of jurisdiction from one court to another be made, and what delays 
will such transfers cause?  The absence of specific examples of application of the Convention by 
others States Parties is a weakness in that regard.  The problems identified above are less severe 
in Quebec than in the other provinces. 
 
65. Would you find a Guide to Good Practice on implementation of this Convention useful?  
 



It would be extremely useful and would respond to a need identified by provincial and territorial 
officials. 
 
66. The Special Commission of 2001 recognised the potential advantages of the 1996 Hague 

Convention as an adjunct to the 1980 Hague Convention, and recommended that 
Contracting States should consider ratification or accession. How has your State 
responded to this recommendation?  

 
Canada has responded through ongoing federal/provincial/territorial work to review the 
Convention and assess the implications of implementing same. 
 
Any other matters and recommendations  
 
67. States are invited to comment on any other matters which they may wish to raise 

concerning the practical operation of the 1980 Convention or the implementation of the 
1996 Convention. 

 
68. States are invited to make proposals concerning recommendations to be made by the 

Special Commission. 
 
Proposals 

 
A. That a Country Profile be developed to be completed by all member States.  The Country 

Profile would answer questions such as those identified for possible website content (see 
question 3 above) and in the questionnaire for newly acceding states.   

 
B. Information about non-Hague Convention remedies in member States could be useful in 

some cases.   
 
C. That, in light of concerns respecting domestic violence allegations, a distinct Country Profile 

be developed to provide Courts and Central Authorities with useful information about 
legislation, resources and approaches to domestic violence cases. 

 
D. That Central Authorities provide information/clarification respecting custody provisions in 

their domestic legislation and rights that arise by operation of law to other Central 
Authorities, when requested to do so.   
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