
Questionnaire on the recognition and enforcement of foreign civil protection orders Reply of the European Union to specific questions
Question 18 a)

The EU is currently negotiating a proposal for a Regulation on mutual recognition of protection measures in civil matters. 
This Regulation will, if adopted as it currently stands, ensure that victims of (in particular domestic) violence can rely on restraint or protection orders issued against the perpetrator in their home country - a Member State of the European Union - when they travel or move to another Member State. 
Please find in the Annex explanations on key features of the Regulation.

This Regulation will supplement Directive 2011/99/EU of 13 December 2011 on the European protection order, which applies to protection measures adopted in criminal matters. Due to separate legal bases in EU law for mutual recognition of civil law measures and criminal law measures, two separate instruments were required. The two instruments together will ensure the free circulation of the most common types of protection measures within the EU. 

The proposed Regulation is part of a legislative package to strengthen the rights of victims in the EU. The main other element of this package is Directive 2012/29/EU of 25 October 2012 establishing minimum standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision 2001/220/JHA on minimum standards on victims' rights (see under question 18b). 
Question 18 b) 


1. Directive 2012/29/EU of 25 October 2012 establishing minimum standards on the rights, support and protection of victims of crime provides that every victim is offered protection measures during criminal proceedings in accordance with their needs. Under this new instrument, all victims (and to a certain extent also their family members) will have an individual assessment to identify specific protection needs and to determine whether and to what extent they would benefit from special measures in the course of criminal proceedings. In particular:

Article 4 requires that Member States shall ensure that victims are offered, without unnecessary delay and from their first contact with a competent authority, information about how and under what conditions they can obtain protection, including protection measures.

Article 18 requires that Member States shall ensure that "measures are available to protect victims and their family members from secondary and repeat victimisation, from intimidation and from retaliation, including against the risk of emotional or psychological harm, and to protect the dignity of victims during questioning and when testifying. When necessary, such measures shall also include procedures established under national law for the physical protection of victims and their family members". 

Member States have to comply with this Directive by 16 November 2015 by adopting the necessary national provisions. 

2. Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (Brussels I) provides for recognition and enforcement of judgments with the exception of ex parte measures which have not been served on the defendant. A judgment can be enforced once it has been declared enforceable (‘exequatur procedure’). A recently adopted recast of the Brussels I Regulation (Regulation (EU) No 1215/2012 of 12 December 2012, which applies from January 2015) has abolished the exequatur procedure. 

Some of the civil law protection measures at issue may fall under the Brussels I Regulation. The Brussels I Regulation may remain applicable for recognition and enforcement of civil protection measures also after the entry into force of the Regulation on the mutual recognition of civil law protection measures, since the latter is allowing for time-limited recognition only. 

3. Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility (Brussels II a) provides in a similar way, as a rule, that a judgment taken in the area covered can be enforced once it has been declared enforceable (‘exequatur procedure’). However, certain judgments concerning rights of access and certain judgments which require the return of the child following abduction benefit from the abolition of the exequatur procedure.

Some civil law protection measures may fall under the Brussels II a Regulation. Chapter II of this Regulation contains a number of uniform grounds of jurisdiction which designate the competent court in matrimonial matters and matters of parental responsibility. Additionally, Article 20 of this Regulation enables a court to take provisional, including protective, measures in accordance with its national law in respect of a person on its territory even if a court of another Member State has jurisdiction as to the substance of the matter.

Question 21) 


The EU has as its policy goal to strengthen the rights and protection of victims and has put considerable efforts into adopting relevant legislation to that end. The intention is to put in place a common legal framework which will ensure that as many protection orders as possible can circulate and be recognised throughout the EU Member States. 
In the course of recent legislative activity by the EU in this area it became clear that the legal framework for national protection orders largely differs from one Member States to another. In some legal systems protection measures are of civil law nature, while in others they are criminal or administrative in nature.

For this reason the EU legal framework will consist of several instruments, a Regulation for civil law protection measures and a Directive for criminal law protection measures supplemented by existing Regulations with a more general scope (see information given under question 18). 
The EU welcomes initiatives aimed at strengthening the rights and protection of victims and would like to see such initiatives being adopted at international level. However, the EU has concerns about the utility of working on a global instrument that would not tackle protection measures in a comprehensive way. Any instrument which would exclude from its scope criminal law protection measures would leave an important number of victims without protection when they travel or move.
Should the Hague Conference decide to engage in the preparation of a global instrument on the recognition of protection measures, the EU instruments in this field (see question 18) could perhaps constitute a testing ground and the evaluation of the functioning of these instruments in practice could serve as a source of inspiration for any work at international level in this area.
Annex – Key features of the proposed Regulation on mutual recognition of protection measures in civil matters

•
Automatic recognition based on the presentation of a certificate - On substance, the Regulation is based on the procedures commonly used in other EU instruments on the mutual recognition of judicial and extrajudicial decisions in civil and commercial matters as well as in family law, such as Regulation (EC) No 44/2001 (Brussels I)
 and Regulation (EC) No 2201/2003 (Brussels IIa)
. A key element of the Regulation will be an EU-wide standard certificate, containing all necessary information so that the protection measure is recognised and can be enforced without the need for any special procedures upon simple presentation of the certificate to the competent authority of the Member State of recognition.
•
Scope and closed list of measures - The Regulation will apply to three types of protection measures obliging the perpetrator to refrain from or regulating the following behaviours: (a) entering the place where the protected person resides, works or stays regularly; (b) contacting, in any form, the protected person, including by phone, electronic or ordinary mail, fax or any other means; (c) approaching the protected person closer than a prescribed distance. 
It will not provide for the recognition of orders prohibiting other specific behaviours provided in national legislations or by discretion of the judge (e.g. dissemination of information or images of a person at risk) neither to supplementary matters relating to safety (mandatory counselling or therapy, protection of property of the protected person or possession of weapons). Since it appeared that the type and scope of protection measures vary considerably in the Member States, to facilitate quick and speedy circulation, only the three above types of measures which are known in all Member States and, presumably, cover most of the situations will be covered by the Regulation. The same approach was already chosen by Directive 2012/29/EU dealing with protection orders in criminal matters.
The Regulation will apply to protection orders existing under national law to protect individual persons at risk against individual perpetrators regardless of their civil status or degree of relationship. However, the recognition of protection measures issued between parents and their children is excluded from the scope of the Regulation in order to preserve the acquis of Regulation (EC) 2201/2003 (Brussels IIa). 
The Regulation will not enumerate the actions or harmful behaviours covered by the scope (as domestic violence, stalking, traffic in human beings etc.) but will generally refer to all measures "with a view to protecting a person when there exist serious grounds for considering that that person's life, physical or psychological integrity, personal liberty, security or sexual integrity is at risk".
The Regulation also applies to orders issued in ex-parte procedures.
As the nature of the authority is concerned, the Regulation will cover protection orders issued by judicial and non-judicial authorities (e.g. mayor), provided that certain guaranties to satisfy the fundamental rights' requirements are met (particularly impartiality of the authority and possibility to appeal to a judicial authority).
•
Concept of "Adjustment" of certain orders by the authority of the Member State of recognition - The competent authority in the Member State of recognition will be allowed to adjust the factual elements of the protection order (such as the specific address of the place of residence or work or the distance the perpetrator must keep from the protected person) where such adjustment is necessary for the practical implementation of the order. 
•
Procedural safeguards, simplified notifications and concentration of procedures in the issuing Member State - The Regulation balances the efficiency of procedures for mutual recognition with procedural safeguards for the person causing the risk (the potential perpetrator) by providing the following procedural elements: notification of the protection measure to the perpetrator as a condition for issuing a certificate, simplified methods of notification of the certificate and of any adjustment, procedure to rectify or withdraw a certificate which contains factual errors or which has been clearly wrongly granted having regard to the requirements provided for in the Regulation, appeal against the recognition in case of violation of public policy or irreconcilability of decisions.

To ensure that recognition is simple, rapid and not obstructed by appeals in the Member State of enforcement, most of above procedures take place in the Member State of origin. 

•
Limitation in time of the effects of recognition - The duration of protection measures varies considerably in the legal systems of the Member States: from 48 h measures taken by the mayor to judicial decisions which are unlimited in time. This divergence has called for an innovative concept of recognition. For the first time in an EU instrument on mutual recognition the effects of recognition will be limited in time. 

•
Limited grounds for the refusal of recognition - In line with other EU instruments in civil matters, a limited number of grounds for refusal will be provided (public policy and irreconcilability with another judgement). 

The Regulation will not allow for an appeal against the issuing of a certificate and will not allow for a review as to the substance of the protection measure in the Member State of recognition.

•
No need for translation - With a view to avoiding the need of translation, the Regulation will provide for the use of a standardised multilingual certificate which will contain as few as possible free text fields.
•
Respect of the autonomy of the protected person - The Regulation will not provide for a centralised/EU-wide database of the enforceable protection orders or issued certificates but will foresee that the relevant information on legislation and procedures concerning national protection measures and on the type of competent authorities will be made publicly available in the portal of EU judicial cooperation networks. With a view to preserving the autonomy of the victims, the Regulation will neither provide for a direct transmission of the enforceable protection order between the authorities concerned but will rather leave it entirely to the victim whether or not to present the certificate to the authority in the Member State of recognition thereby invoking the protection there.
•
Complementarity and crossover between civil and criminal systems of protection measures - EU national legal systems provide for a variety of civil protection orders, there are civil protection measures issued in civil proceedings as well as measures which arise from criminal proceedings or are enshrined in criminal law or even measures having a hybrid nature. To assure that all persons at risk in possession of an enforceable protection order benefit from protection throughout the Union, the EU intends to have a legal framework which addresses the recognition of all kinds of protection orders, irrespective of whether they are civil, criminal or administrative in nature. Due to constraints resulting from a separate legal basis in the field of civil and criminal matters, the EU framework will consist of two separate legislative acts: the Regulation and the recently adopted Directive 2011/99/EU on the European Protection Order. These two legislative acts are intended to be complementary but mutually exclusive. 
This complementarity of legal acts allows that a protection order issued under the jurisdiction of a Member State which provides for purely criminal measures is recognised in another EU jurisdiction which knows only protection measures of civil nature and vice versa. 

The limitations of the legal basis in civil matters have consequences on the scope of the instrument: the Regulation deals only with the recognition of the obligation imposed by the protection measure. It does not regulate the procedures for implementation or enforcement of the measure, nor does it cover any potential sanctions that might be imposed in case of a breach of the protection measure in the Member State of recognition. Both enforcement and possible sanctions are left to the law of that state. In accordance with the general principles of Union law, which Member State has to ensure that recognised protection measures can take full effect in its territory.]
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