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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION: 
Macao Special Administrative Region of the People's Republic of China (Macao, China)

A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	
       Adoption in the Macao Special Administrative Region (MSAR) is regulated by the Civil Code of Macao and Decree-Law 65/99/M, of 25 October. No amendments have since been made to the adoption system, which is basically a judicial system with an administrative component (for further detail, please refer to the response to the 2002 questionnaire). 

       However, the revision of the legal framework on adoption is currently being undertaken. Its main purpose is to reinforce child protection in full respect of the child’s best interests and fundamental rights, in particular with regard to applicable international treaties in that field or that contain related provisions. 
       In principle, the basis of the overall system will be maintained but certain aspects will be further regulated in order to better articulate the system’s judicial and administrative components, to achieve stricter supervision during the pre adoption period and, if possible, also post adoption, and to modernize certain steps of the proceedings, as well as to add new rules, in particular on the accreditation and operation of adoption agencies.

       It should be recalled that, in the MSAR, only full adoption is possible and that it always requires a judicial decision, which, by law, must take into account the best interests of the child. The law stipulates several general and special requisites, which are imperative (cannot be waived). The child has the right to express his/her feelings and opinions and if the child is over 12 years old, his/her consent is necessary. Consent for adoption has to be given before a judge and, save for rare situations expressly provided for, it cannot be dispensed with. Preliminary and post procedures are conducted by the Social Welfare Bureau (SWB), including the analysis and selection of the prospective parents and the matching procedures.
       The rules on adoption which are in force at present have a general personal scope of application (i.e., they apply to everyone, individuals and legal persons). As to their material scope of application, they do not refer to intercountry adoption as such but there is an implicit distinction between internal and external adoption. The distinction is based on the criterion of habitual residence and it results from the specific additional rules that apply to (1) the placement for adoption outside of the MSAR of a minor who has habitual residence in the MSAR; and (2) the adoption of a minor who does not have habitual residence in the MSAR by a person(s) who has habitual residence in the MSAR. 

       (1) The placement for adoption outside of the MSAR of a minor who has habitual residence in the MSAR is forbidden unless it is not possible to place the child for adoption in the MSAR. The intention to adopt must be communicated to the SWB by the competent authority of the State or Territory where the prospective parent(s) has his/her habitual residence, or by an entity authorized in that State or Territory to exercise adoption mediation. 

       The request must be accompanied by all documents necessary to prove that the prospective parent(s) fulfil the requisites required by the MSAR law. Once the request has been received, the SWB has 10 days to verify if the request is acceptable, if it should be immediately rejected or if it needs to be completed. Then, the SWB communicates its decision to the requesting authority or entity. 

        Once the request has been accepted, the SWB makes a "viability" study of the adoption. For the purposes of this study, it must verify if all imperative requisites provided by the MSAR law are fulfilled, such as, inter alia, if the necessary consents were given in the terms of the MSAR law (i.e., informed and free), if the competent authority or entity of the requesting State/Territory recognizes the prospective parent(s) as eligible and suitable to adopt, if the adoption is possible in that State/Territory, if the law of that State/Territory provides for a mandatory period of pre-adoption acquaintanceship, if the adoption really benefits the child and whether it is based on legitimate reasons, if the adoption has the same effects as in the MSAR. The report is communicated to the requesting authority/entity. In case the SWB reaches a favourable conclusion, the report is also sent to the MSAR Procurator together with a request for judicial entrustment to be filed. The court's entrustment decision also entails a decision on the viability of the adoption and on the fulfilment of all the adoption requisites. 
        During the pre-adoption period, the SWB has the power/duty to follow-up the child’s situation, by means of contacts with the requesting authority/entity. If the SWB considers that the situation of the child does not correspond to his/her best interests, it must take the necessary measures to find an alternative solution and it must communicate immediately to the judge who has decided the entrustment of the child. 

        At the end of the pre-adoption period, if the adoption is decided in the requesting State/Territory, the decision is subject to mandatory revision by the MSAR court. If the revision is not requested by the interested parties after a period of 3 months from the date it became final, the MSAR Procurator institutes the revision proceedings. 

       (2) The rules regarding the adoption of a minor who does not have habitual residence in the MSAR by a person(s) who has habitual residence in the MSAR are similar. It is also mandatory for the prospective parent(s) to communicate his/her intention to adopt to the SWB, which makes a preliminary assessment on his/her eligibility and suitability to adopt. If it concludes favourably, the SWB transmits to the application to the competent authority/entity of the State/Territory where the child has his/her habitual residence. Once the SWB has received a communication from the requested authority/entity, it makes a study on the viability of the adoption. If it reaches a favourable conclusion, the SWB sends its opinion to the requested authority/entity. It also has the power/duty to follow up the pre-adoption period. The imperative requisites provided for in the MSAR law also apply if the adoption takes place in the MSAR. Once the adoption has been decided, the SWB transmits a copy of the judicial decision to the requested authority/entity. If the adoption is decided in the requested State/Territory, the decision is recognized automatically in the MSAR.

        On the other hand, the Criminal Code of Macao provides for criminal offences that explicitly relate to the protection of children (alongside with other traditional criminal offences, as for example, slavery, kidnapping, procurement, whereby whenever the offence is committed against a cild, the corresponding penalties are aggravated). 

        Abduction (in the sense of the Hague Convention on the Civil Aspects of International Child Abduction) is an autonomous criminal offence (referred to as ‘subtraction of minor’) provided for under Article 241 of the Criminal Code of Macao and punishable with a penalty of up to 3 years of imprisonment.

        Trafficking in children and sale of children also constitute criminal offences. The law on the fight against trafficking in persons, Law 6/2008, of 23 June, reformulated the crime of trafficking in persons, previously provided for in another special criminal law (on organized crime). Under this law, a new provision was added to the Criminal Code of Macao, Article 153-A, within the category of ‘offences against personal freedom’, immediately after ‘slavery’. 

        The concept of trafficking contained in the 2000 UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supplementing the UN Convention against Transnational Organized Crime is reproduced in the said Article 153-A. Therefore, the element of ‘means’ is not required when the crime is committed against a child (i.e., up to 18 years old), the penalty is more severe (5 to 15 years of imprisonment), and a specific aggravation in relation to the trafficking in children under 14 years old is determined (i.e., the penalty of 5 to 15 years of imprisonment is aggravated by one third in its minimum and maximum limits).

        Besides, several conducts related to unlawful adoption of children were also explicitly criminalized under paragraph 4 of Article 153-A. More precisely, the giving or receiving of payments or any other benefits to surrender, cede or acquire a minor or to obtain or give the consent to the adoption of a minor, which are punishable with a penalty of 1 to 5 years of imprisonment.

         Article 153-A applies to all individuals as well as legal persons, regardless of the place where the offences were committed. Indeed, Law 6/2008 also amended other Articles of the Criminal Code of Macao and of the Criminal Procedure Code of Macao. Under such provisions, the scope of application of the MSAR's criminal law was expanded in relation to those offences and the protection of child victims during the judicial proceedings related to them was reinforced.



	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	        

        Please refer to the previous response in what regards Article 153-A, paragraph 4, of the Criminal Code of Macao, as well as to the scope of application of that Article.

        Moreover, the 2003 Convention against Corruption is applicable in the MSAR. The rules on corruption are very strict, covering not only active and passive corruption in the public sector, but also in the private sector, with penalties ranging from 6 months to 8 years of imprisonment (Articles 337 to 339 of the Criminal Code of Macao and Articles 3 to 6 of Law 19/2009, of 17 August).

        An autonomous entity, the Commission against Corruption, which also functions as Ombudsman, has been granted investigation powers (including in the criminal proceedings ‘inquiry’ stage) on matters of corruption, without prejudice to the relevant powers of the Procurators and other competent entities. In this respect, it is important to clarify that in the MSAR legal system, Procurators are magistrates, independent and free from any interference. Their functions are, inter alia, the upholding of legality, representation of minors and other persons with diminished legal capacity in all actions necessary for the exercise of their rights and interests. In criminal matters, they have the competence to promote/institute criminal proceedings and to supervise the investigation and inquiry stages of those proceedings.




Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:
a. to ensure that consents have been properly obtained in accordance with Article 4;

	
In case of placement for adoption outside of the MSAR of a minor who has habitual residence in the MSAR, the law expressly determines that such placement cannot take place before the necessary consents have been obtained. Consents for adoption must always be given before a judge, who must explain to the declarant(s) the significance and effect of the declaration of consent. Consent procedures must be registered in written form by the court clerk. The mother’s consent cannot be given before 6 weeks after the birth of the child. It is also expressly stated that the consent of the child from the age of 12 is necessary for adoption and that a child over 7 years old must be heard in the proceedings. Furthermore, it is a general principle of law that the views and opinions of the child must be considered according to his/her age and maturity.

For the adoption of a child who does not have habitual residence in the MSAR by a person who has habitual residence in the MSAR, the circumstances and conditions where consent is given are assessed through the reports sent to the SWB by the requested authority/entity. Nevertheless, the law imposes the application, with necessary adaptations, of the provisions that relate to the proof of the fulfilment of the imperative requisites of an internal adoption, thus the SWB cannot conclude in favour of the viability of an adoption without such evidence.

As mentioned, the introduction of further and stricter regulation on this issue is being pondered. 



	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	
Please refer to the previous response. 

It is important to mention that the MSAR system of adoption is a 'voluntary jurisdiction system', whereby the judge has a wide scope of powers and has the duty to inquire and ascertain whether a consent was given freely and if the person who gave the consent was fully and adequately informed about its consequences.




	c. to verify the identity of the person giving consent.

	
In regard to adoption of a child who has habitual residence in the MSAR, the identity of the person giving consent is verified by the social workers involved in the required proceedings for adoption as well as by the judge. 
All persons born in the MSAR are registered in the Civil Registry of the MSAR - which contains all civil data on the person. 
In addition, all persons that reside in the MSAR, habitually or not, must be registred in the Identification Bureau of the MSAR. Identification cards (ID) are mandatory. The MSAR ID system is based on the most advanced tecnology in the world - the ID cards (which are smart ID cards) contain chips where personal data is stored. The process of issuance of MSAR ID cards is higly protected (done by stages in different places and the staff that works in one stage is not allowed to the next, etc.). Due to the tecnology employed, the ID cards are very difficult to forge and/or temper with.
Furthermore, all persons who have been crimminally sentenced in the MSAR are also registred in a specific database.

Although there are strict rules to access to personal data, it is possible to do so in situations explictly enumerated by law. Judicial magistrates, including the Procurators, can do so in certain cases.




Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	

All the documents required for adoption assessment procedures must be submitted to the SWB in its original form. When the SWB requests a copy of a document, either it will require the presentation of the original document for checking, or request a notarized or certified copy when it is deemed necessary.
In addition, whilst dealing with an undocumented child, the SWB will report to the Procuratorate and make a referral to relevant government departments for the follow up of his/her birth registration.
Furthermore, to forge, falsify or temper with a document, as well as fraudulent or improper use of documents constitute criminal offences punishable under Articles 243 to 251 of the Criminal Code of Macao. 
In addition, the acts of retaining, concealing, damaging or destroying the identity or travel documents of victims in the context of trafficking in persons are punished as criminal offences (paragraph 6 of the mentioned Article 153-A of the Criminal Code of Macao).




Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:
a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	        

        Until now, the MSAR did not request assistance and/or cooperation from other States/Central Authorities in this regard.



	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	
Until now, the MSAR did not request assistance and/or cooperation from other States/Central Authorities in this regard.




Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	
In what concerns adoption of children who are not habitually resident in the MSAR, the tendency is to try to find children from the Mainland of China. Other cases of external adoption are rare.

On the other hand, available data on trafficking in persons in the MSAR seems to confirm that this phenomenon has been linked – at least until now – to sexual exploitation of women and girls and that traffickers’ methods consist preponderantly in the allurement of victims abroad with false promises of employment in the MSAR, when in reality, upon arrival, victims are forced to prostitution. The fight against trafficking in persons, especially of women and children, has been highly intensified in recent years. In this context, a Commission to Follow-up the Implementation of Dissuasive Measures against Trafficking in Persons was created in 2007 and the mentioned law on the fight against trafficking was adopted in 2008. 

To prevent and suppress all types of exploitation, the adoption of further legislative measures and other measures is being pondered. Such is in part the case of the mentioned revision of the legal framework on adoption. In addition, a new law on child pornography is also under preparation. Furthermore, a bilateral agreement between the MSAR Government and the Government of Mongolia on the fight against trafficking, especially women and children, is in the final stages of negotiation.

There is also an informal agreement between the SWB and China's competent authority regarding "Child Adoption in China by Residents of the MSAR with Chinese nationality". Under this agreement, once it has been studied and confirmed that the applicant is eligible and suitable to adopt, a certificate is issued by the SWB to serve as a proof. During the period of validity of the certificate, the applicant has to submit his/her application and make an adoption register in China's local Department of Civil Affairs (together with the above-mentioned certificate and other relevant documents). The SWB and China’s authorities cooperate in regard to the supervision of the remaining steps of the procedure.



	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	
The exchange of information between competent authorities of a State/Territory and between competent authorities of different States/Territories is of vital importance, in particular in what concerns individuals and entities that are known to have been or are suspected of being (with reasonable cause) involved in trafficking in persons, as well as known methods of trafficking. Though such matters, in principle, fall within police and judiciary cooperation, it is possible to include them in other kind of international agreements/arrangements, for example on trafficking in persons.
Likewise, and notwithstanding the existant international guidelines on the issue, exchange of pratical information is also very important in the field of victim protection, in particular in what concerns methods of child victim identification and methods of how to deal with child victims. Furthermore, the establisment of networks between governemental authorities and recognized NGOs that work in the field is an important tool of preventive action.

   



Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:
a. What measures and / or procedures are in place in your State for considering this concern?

	
The SWB would report the situation immediately to the police and the Procuratorate. If necessary, measures of protection of victims and/or witnesses would apply. 
In the MSAR, there is a special secret shelter for this kind of situations (24 hour police protection can be ordered). Police cooperation via INTERPOL or by other means is also possible. Futhermore, the law provides for special measures in regard to children that are in danger, depending on the circumstances of the concrete case.



	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	
Child protection is among the SWB's legal responsibilities. 
Criminal investigations are carried out by the Judiciary Police or by the Public Security Police, depending on the type of crime. The Procurators are, as previously mentioned, responsible for the supervision of all criminal investigations and criminal inquires. The Sub-bureau of China’s National Bureau of INTERPOL functions within the Judiciary Police.
 


	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	
The SWB provides counselling services to the adoptee, the biological parents and adoptive parents according to their indiviual needs. It can also serve as mediator in an informal manner. As mentioned, the adoption procedure has a special nature (voluntary jurisdiction). The court is not subject to strict legality criteria. In each concrete case, the court must choose the solution which it considers to be the most convenient and opportune. Therefore, it has the powers to order solutions within the limits of imperative rules, having in mind the best interests of the child.  
Access to records requires a court decision, the SWB may assist in requesting the Court for the necessary authorization to access to records.




General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	

        No.


	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	
  

        No. 


	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	

        No. 


	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	

           As explained above, all adoption applications must be made through the SWB. Private intermediation within the MSAR is not yet allowed. 
           There is no definition of “private” or “independent” adoption as such in the MSAR; however, Article 176 of Decree-law 65/99 stipulates a special regime for adoptions promoted directly by the applicant, thereby implicitly permitting independent adoption when the prospective adoptive parent is not habitual resident in the MSAR. Under this special regime, the SWB must follow up the child's situation during the pre-adoption period and, once the adoption has been decided, it must send an authenticated copy of the adoption decision to the competent authority of the State/Territory where the child has his/her habitual residence.
           It is under consideration to forbid adoptions promoted directly by the applicant.



	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	
Please refer to the response to question 1.




B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	

Adoption by foreign prospective parents is permitted in the MSAR as long as they have been granted a residence status (non-permanent or permanent). If the foreign prospective adoptive parents have habitual residence in the MSAR, holding a residence permit and wish to adopt a child from another State/Territory, they must submit a written application to the SWB in order to inform the SWB about their intention of adopting a child abroad. The SWB will assess the applicant's eligibility and suitability to adopt according to the law; if the applicant meets the requirements, the SWB will transfer the application to the competent entity of the State/Territory where the child has his/her habitual residence.



	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	

        Yes, internal adoption is permitted. The law does not distinguish in terms of nationality. Habitual residence of the child and of the prospective parent(s) is the sole criterion. If the prospective adoptive parents are not habitually resident in the MSAR, the adoption application shall be dealt with as an external adoption.




State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	

        Adoption of a child by prospective adoptive parents who have Chinese nationality but are habitually resident in the receiving State/Territory is treated as an external adoption. 
        However, if the child and the prospective adopter have the same nationality or if a prospective adoptive parent is married or living in a de facto marriage with one of the child's parents, the principle of subsidiarity of international adoption does not apply. In addition, when a prospective adopter is married or living in a de facto marriage with one of the child’s parents, the adoption procedure is simplified. 




Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	

        The adoption is treated as an internal adoption as long as the prospective adoptive parents are habitual residents. 
        However, if the child and the prospective adopter have the same nationality or if a prospective adoptive parent is married or living in a de facto marriage with one of the child's parents, the principle of subsidiarity of international adoption does not apply. In addition, when a prospective adopter is married or living in a de facto marriage with one of the child’s parents, the adoption procedure is simplified. 



Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	

There is no relevant experience in this regard. 



	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	

There is no relevant experience in this regard. 




Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	

An adoption decision from a competent entity of the State/Territory of origin or residence of a child is automatically recognized in the MSAR pursuant to paragraph 4 of Article 176 of Decree-law 65/99. 
However, the revision of this provision is under consideration. 





Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	

        No.




	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
     
        N/A.


	23. Can you provide examples of good and bad practices?

	
     
        N/A.




The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	

        Such assessment cannot be made because external adoption cases are very rare.



	25. Do you have any other comments about the operation of the Convention?

	

        Notwithstanding the mentioned revision, the MSAR law complies with the Convention. 
        Some complaints have been made by NGOs that work in the field of adoption in regard to the required period for the biological mother's consent to be given, which in their view makes it very difficult to young mothers, specially teenage mothers, who are very easily influenced and subject to social pressure to give their children for adoption.
 



Surrogacy and intercountry adoption
	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?

	

         Such situation never arose.
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