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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION: STATE CHILD RIGHTS PROTECTION AND ADOPTION SERVICE UNDER THE MINISTRY OF SOCIAL SECURITY AND LABOUR
A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	       There are common criminal sanctions for illegal activities. The Criminal Code defines the crime of trafficking in human beings (Art. 147) and the crime of purchase or sale of a child (Art. 157) and imposes hard sanctions: imprisonment for up to 12 years for trafficking in human beings, and imprisonment for up to 15 years for purchasing or selling a child. Legal persons are also subject to criminal liability for the said crimes.

        This law applies to everybody.

        When there are suspicions in improper financial gain, it is related to fraud, corruption or other similar crimes.

        All pre-trail intercountry adoption procedures are coordinated by the Service.  Direct contact between persons to adopt and children homes before matching is not allowed. 

       According to the Order of the Minister of Social Security and Labour of the Republic of Lithuania on the Approval of the Specification of the Procedure for Granting Authorization for Foreign Bodies in respect of intercountry adoption in the Republic Lithuania one of the authorized foreign institution's duties is to gain no illegal financial benefit or unreasonably high remuneration for the services rendered. The authorization shall be suspended if they would breach this duty. 

 


	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	        In Lithuania just the authorized foreign institutions can act in the field of intercountry adoption. Each year they have to present to the Service annual report about their activities. One part of this report is information about financial or other gain with in adoption. The Service checks and control this information.   


Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:

a. to ensure that consents have been properly obtained in accordance with Article 4;

	According to the Art. 3.212 of the Civil Code of the Republic of Lithuania the parents' written consent confirmed by the court shall be required to adoption. If parents of the adoptive child are minors or legally incapable, it shall be required to obtain their parents' or guardians' (caregivers') written consent, approved by the court. If an adoptive child has a guardian (caregiver) appointed in the procedure prescribed by laws (except for the State care institutions), such guardian's (caregiver's) written consent, approved by the court, shall be required. Parents may give consent to adopt their child to a particular/concrete prospective adoptive parent only if she/he is related to the family. The consent for adoption shall be accompanied by the evidence confirming the circumstances set forth therein. The consent for adoption shall be examined by way of oral proceedings. Notification on examination of this issue shall be given to the person who gives consent and minor parents of the child. The court shall explain to the person who gives consent the consequences of giving of such consent and adoption. The issue of approval of the consent for adoption shall be resolved by the court ruling. The court shall approve the consent if it establishes that the consent for adoption has been given voluntarily without pressure on the will of the person who gives consent, has been not obtained by way of compulsion or seeking unlawful financial gain. While approving consent, the court in its ruling shall explain the consequences of adoption and the right to revoke the given consent. This ruling may be appealed against by a separate complaint. A copy of the enforced ruling approving the consent for adoption shall be sent by the court to the Service within three working days.
According the the Art. 3.215 of the Civil Code if the adoptive child is ten years of age, it shall be required to have his/her written consent to be adopted. The child shall give his/her consent to the court. It is not permitted to adopt a child without such a consent. If the adoptive child is under ten years of age, but is able to express his/her opinion, the child shall be heard out at the court, and the court when making a decision shall take into consideration the child’s wish unless such wish is contrary to the interests of the child.

The court shall listen to his/her opinion in the court hearing. The court shall find out whether the adoptive child agrees to be adopted by the adoptive parent, agrees to the adoptive parents to be recognised as his/her parents and himself/herself to be recognised as the child of the adoptive parents, also to the change of his/her first name, surname.  It is not permitted to adopt without the written consent of the adoptive child who is already ten years of age. If an adoptive child is under ten years of age, but is capable of forming his or her own views, the child shall be listened to in the court hearing concerning the adoption, the change of the first name and surname. The views may be expressed in verbal, written form or other ways chosen by the child. The court, when making a decision, shall take into consideration the child’s wish unless such wish is contrary to the interests of the child. An expert psychologist may be invited to establish whether a child is capable of forming his or her own views and interpret the expressed view of the child. The court shall explain to the adoptive child the consequences of giving of the consent and adoption. The court shall refuse to accept the adoptive child's consent to being adopted if there is any ground to think that the consent has been obtained by way of compulsion or fraud or seeking unlawful financial gain. 


	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	The court, having approved by its ruling the parents’ (guardians', caregivers') written consent to a child’s adoption, shall explain the adoption consequences and the parents’ right to revoke the given consent.

	c. to verify the identity of the person giving consent.

	As parents consent must be approved by court, before a court hearing the court asks to present the document which confirms the identity of the person.


Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	
we require to present original documents or their duly notarized copies. 


Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:

a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	No

	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	No


Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	N/A

	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	No


Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:

a. What measures and / or procedures are in place in your State for considering this concern?

	In such cases the Service would inform a prosecutor about this.

	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	Prosecutor will start the pretrial investigation.

	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	The Service will provide all necessary assistance. 


General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	
N/A

	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	
N/A

	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	
No

	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	
No

	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	
Matching is carried by the Service.


B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	
There is no restriction for foreign PAPs who are habitualy resident in Lithuania to adopt a child from another State. According to the Lithuanian legal acts the social workers authorized by the Service shall find out whether or not there are obstacles for adoption by PAPs, examine their living conditions, way of living, collect information about their health state and submit the conclusion on the readiness for adoption. If the PAPs intend to adopt a child abroad, the conclusion on whether there are or are not any obstacles to adoption, stipulated by laws, and whether the prospective adoptive parents are duly prepared for adoption, shall be approved by the ruling of Vilnius District Court.

	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	
Yes. The PAPs wishing to adopt have to present additional documents from their last habitual residence.


State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	
In such cases the rules of the the Convention are applicable. But PAPs who have a Lituanian nationality have the priority before other families.


Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	
N/A


Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	
No

	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	
N/A


Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	
     


Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	
Ltihuania responded to the 2009 Questionnaire on accreditation.

	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
N/A

	23. Can you provide examples of good and bad practices?

	
no


The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	
Yes. We had one case - in 2005 X country citizens adopted Lithuanian citizens. In 2006 our Service found out that these children were removed from the adoptive family and placed in the care of the fostering community. As we later found out the adoption decision of these children was not recognized in X country and children were not finally adopted, so it was not clear what the legal status of these children was. Afterwards in 2010, the X country court approved the adoption of one of the children; the other child is living in the institution. But still it is not clear how the question of children's citizenship was solved; what is the status of children; on what factual circumstances adoption was quitted. Also why the adoption procedure was not accomplished according to the Art. 23 of the Hague Convention; what were the consequences for the adoptive parents and if their parental rights were terminated. 

	25. Do you have any other comments about the operation of the Convention?

	
No


Surrogacy and intercountry adoption
	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?

	
N/A
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