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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION:  HKSAR-Central Authority
A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	
According to s.23C of the Adoption Ordinance (Cap. 290) - there is a restriction on removal of infant with a view to adoption, except to those the court order on the application made by Director of Social Welfare (DSW).  It shall not be lawful for any persons to take or send an infant residing in Hong Kong (HK) to any place outside HK with a view to the adoption of the infant by any person not being a pearent or relative of infant.  Any person who takes or sends an infant out of HK to any place in contravention of above condition, or makes or takes part in any arrangement for placing an infant with any person for the purpose of adoption as referred to in that subsection, shall be guilty of an offence and shall be liable to a fine at level 6 and to imprisonment for six months.

In addition, according to s.22 of Cap. 290, there is a provision on prohibition of certain payments, which also appliciable to intercountry adoption that :
(1)
Save with the sanction of the Court, no person shall make or give or agree to make or give, or receive or agree to receive, or attempt to obtain, any payment, remuneration or reward whatsoever in connection, directly or indirectly, with the adoption or proposed adoption of an infant, except -


(a)
in consideration of the professional services of a qualified barrister or solicitor within the meaning of the Legal Practitioners Ordinance (Cap. 159); and


(b)
payment to an accredited body for its cost and expenses reasonably incurred in connection with the adoption or proposed adoption of an infant, in an amount that is calculated in accordance with a schedule of fees approved by the Director from time to time in relation to the accredited body.
(2)
Any person who contravenes the provisions of this section shall be guilty of an offence and shall be liable to a fine at level 6 and to imprisonment for six months; and
(3)
The provisions of this section shall not apply to the payment to the Director of any fee prescribed by rules made in accordance with the provisions of section 12.
Furthermore, according to s.23A(1) & (2), (4) (5) of Cap. 290, Restriction on
arranging adoption and placing of infant for adpotion, no person other that DSW and accredited body (AB) or person acting in pursuance of an order of the court shall make arrangements for the adoption of an infant, or place and infant for adoption except the prsopective adopter is a parent or relative of the infant or persons who is married to a parent of the infant.  A person who contravenes the related law above shall be guilty of an offence and shall be liable to a fine at level 6 and to imprisonment for six months. 
  


	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	
Please refer to in the sections of the Adoption Ordinance (Cap. 290) stated in Q1.

Also, in order to reduce solicitation of childfren for adoption, s.23 of Cap.290 provides for restrictions upon advertisements where -

(1)
Except with the written consent of the Director, no advertisement shall be published indicating-  



(a)
that the parent or guardian of an infant desires to cause the infant to be adopted;


(b)
that a person desires to adopt an infant; or


(c)
that any person is willing to make arrangements for the adoption of an infant.

(2)
Any person who causes to be published or knowingly publishes an advertisement in contravention of the provisions of this section shall be guilty of an offence and shall be liable to a fine at level 5. 



Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:
a. to ensure that consents have been properly obtained in accordance with Article 4;

	Under the exisiting practice in Hong Kong (HKSAR) in respect of intercountry adoption, all the ABs and CA are governed by the principle of the Convention on Protection of Children and co-operation in respect of Intercountry Adoption. 
Before a child is considered eligible for adoption, the competent authorities of the State of origin have to ensure that all necessary consent has been properly obtained.  In this connection, s.8 of the  Adoption Ordinance (Cap. 290) provides that the Court before making an adoption order shall be satisfied that -
(a)
every person whose consent is necessary under the Adoption Ordinance, and whose consent is not dispensed with, has consented to and understands the nature and effect of the adoption order, and in particular that the effect of the adoption order will be to permanently deprive him/her of his/her parental rights;

(b)
the adoption order if made will be for the best interests of the child, with due consideration being given to the wishes and opinions of the child, having regard to the age and understanding of the child; and
(c)
the applicant has not received or agreed to receive, and that no person has made or given or agreed to make or give to the applicant, any payment or other reward in consideration of the adoption. 
On the other hand, the consents given should be governed by s.7 of Cap. 290.



	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	

Consent forms required are legal forms stipulated in the Adoption Ordinance (Cap. 290) while those prescribed specific form of consent or the prescribed general form of consent, is attested by a Commissioner for Oaths (the independent party other than social worker/solicitor handling the case).  That ensured birth parents and others understand the consequences of giving consent to an adoption.
 


	c. to verify the identity of the person giving consent.

	

Designated consent forms required stipulated in the Adoption Ordinance (Cap. 290) i.e. Form 4A and Form 4B are to be submitted as evidences in application for adoption order. 



Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	

According to the Adoption Ordinance (Cap. 290), s.5(5)(a), 5(5A) and 7(2), for adoption of a child to proceed, parental consent must be obtained in prescribed form as the Director thinks fit, and attested by a Commissioner for Oaths (or, if executed outside HK, by a person of any such class as may be precribed).  Otherwise, a court order declaring an infant free for adoption is required according to s.5A.

                                                                                     



Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:
a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	
   
We do not have such experience.




	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	
Convention on the rights of the child has been into force in HK.  
In addition, the Child abduction and Custody Ordinance (Cap. 512) is in place but we do not have such experience.




Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	We do not have such experience.



	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	Nil


Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:
a. What measures and / or procedures are in place in your State for considering this concern?

	Nil 



	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	Nil

	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	
   
We do have have such experience, but will be ready to provide or arrange necessary social welfare services according to the case situation. 
 



General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	
Nil



	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	

We do not have such experience.



	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	

No such experience.



	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	


Types of Adoption where Specific Consent is given.

There are two types of adoption where specific consent is given, namely related adoption and unrelated adoption.  Related adoption includes -

(a)
one of the applicants is a parent of the child;

(b)
one or both of the applicants is/are a relative  of the child and has/have attained 21 years; and

(c)
the applicant is married to a parent of the child.


Unrelated adoption includes -

(a)
there is no legal relationship between the applicant(s) and parent(s), the applicant(s) is/are usually friend(s) of the parent(s) or legal guardian(s); and

(b)
for cases involving children who have been adopted overseas, but the adoption is not recognised in the HKSAR, the adoptive parents may re-adopt these children under the Adoption Ordinance in the HKSAR.  In such cases, the “re-adoption” in the HKSAR will be regarded as an unrelated adoption.

In HKSAR, private adoptions are permitted if they comply with the Adoption Ordinance (Cap. 290).  It refers to those adoptions where the birth parents directly place their children into the care of the prospective adoptive parents and give their written specific consent to the prospective adoptive parents in the making of an adoption order.  However, it shall not be lawful for any person, except the DSW and accredited bodies, to place a child residing in HKSAR for the purpose of adoption by any person not being a parent or relative of the child.   

On the other hand, in HKSAR, we do not have the term "independent adoptions".  We have adoptions with general consent where the birth parents consent to the making of an adoption order for their infant without specifying the adopters.   



	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	
The proposed matching by ABs should be endorsed by DSW that to ensure the matching is in the best interests of the child.




B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	
It is no difference for foreign prospective adoptive parents (PAPs) are habitually resident in HK and HK PAPs to adopt children from overseas.
This is permitted.  The interested persons can apply to the accredited body (AB) of HKSAR which provides intercountry adoption programmes and has connection with that State for assessment on their suitability to be adoptive parents.  AB will assist them to liaise with concerned parties of the other State and proceed with the adoption process.   
  


	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	
Foreign PAPs who are habitually resident in HK are permitted to adopt children in HK.  Yet, matching penal including representatives from ABs in HK and CA, will consider the log of factors of the child's need and the strength and characteristics of the prospective adoptive family available for matching.  Priority in matching a child with PAPs who are with the same cultural heritage and ethnic background will be given.  Other factors like life-ling commitment to take up parental responsibilities, child care arrangement, age gap between the prospective adoptive parent(s) and the to-be-adopted child;Number of biological and/or adopted child(ren) in the family, health, education, employment and accommodation conditions, and family relations of the prospective adoptive parents.  Special consideration / arrangement will be given according to the individual needs/nature of case. 





State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	


The prospective adoptive parents habitually residing in another State have to approach the concerned government department or accredited adoption agencies in the city they reside for application, home investigation and further proceedings.  If the child is related to the prospective adoptive parents, the procedures may have some difference as set out in the Adoption Ordinance (Cap. 290) for HKSAR, while it may also depend on the requirement or procedures of the receiving State.



Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	
If the question relates to ask the recognition of adoption order granted outside HKSAR, s.17 & s.20F will be applied to this case.  Most likely, convention adoption made outside Hong Kong will be recognised by HK if such adoption order is a full adoption.
Same as the answer to question 14.  If the child is related to the prospective adoptive parents, the procedures may have some difference and may depend on the requirement or procedures of the State of origin.



Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	
Same as question 17, HKSAR  will recognise the convention order according to s.20F.
In HKSAR, the Court of First Instance of the High Court is the competent authority in issuing the Convention adoption ceritficate, while HKSAR will recognize such certificate made outside HKSAR according to s.20F of the Adoption Ordinance (Cap. 290).  So far, no difficulties in this issue experienced by our Adoption  Unit (AU).  




	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	
According to s.20G, if the convention adoption order granted outside HK is not a full adoption or the consents required are not fully obstained before the adoption order granted, the PAPs may re-adopt the children under the Adoption Ordinance (Cap. 290) in HKSAR. 
Also, it might affect the recognition of the adoption in HKSAR.  Depending on the individual case situation, the concerned competent authority of the issuing State may be requested to re-issue or amend the certificate as appropriate.  Our AU may not be able to assist the PAPs to re-adopt the child in HK, as we may not have proof whether the child is legally and lawfully available for adoption by the PAPs from the other State.  



Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	

If the adoption order made outside shall have the same effect as an adoption order validly made in accordance with the provisions of the the Adoption Ordinance (Cap. 290) such as in accordance with s.17. of the Ordinance.



Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	
ABs are not required to engage in humanitarian projects or development co-operation activities in countries of origin, nor are they restricted from doing so. 




	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
N.A.

	23. Can you provide examples of good and bad practices?

	
N.A.


The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	
N.A.

	25. Do you have any other comments about the operation of the Convention?

	
Nil


Surrogacy and intercountry adoption
	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?

	
Nil
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