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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION: German Federal Central Authority
A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	German Adoption Placement Act

Section 5
Bans on placement
(3) It shall be prohibited to cause pregnant women, who have their domicile or habitual residence within the reach of this Act, by commercially granting them or enabling them to give birth outside of the reach of this Act, and

1.
to give away their children for adoption there;

2. 
to help them with such an action.

(4) It shall be prohibited to carry out placement activities with the aim of having a third party take care of a child permanently, in particular by the fact that a man recognises the paternity for a child he has not fathered. Placement authorisations which are based on other legal provisions shall remain unaffected.
Section 6
Adoption advertisements
(1) It shall be prohibited to search or offer children for adoption or adoption applicants by public statement, in particular by newspaper advertisements or newspaper reports. This shall not apply, if

1.
the statement contains the note that offers or enquiries are to be directed to an adoption placement office identified by address or to a central adoption office (section 2, sub-sections 1 and 2), and

2.
if no private address is given in the statement.

Section 5 shall remain unaffected.

(2) The publication of the statement described in sub-section 1 under a box number shall be prohibited.

(3) Sub-section 1, sentence 1 shall apply mutatis mutandis for public statements, which refer to the placement activities in keeping with section 5, sub-section 4, sentence 1.

(4) The sub-sections 1 to 3 shall be applicable also, if the child has not been born or conceived yet, unless the statement refers to surrogate maternity.
Section 13a

Surrogate mother

A surrogate mother is a woman who based on an agreement is prepared

1.
to undergo artificial or natural insemination or

2.
to have an embryo, which is not hers, transferred to her or to carry a baby otherwise to the full term

and after the birth to give the child to third parties for adoption or other permanent care.

Section 13b

Placement of surrogate mothers

The placement of a surrogate mother shall be considered the union of persons who want to adopt or permanently care in another way for a child produced by surrogate motherhood (ordering parents) with a woman, who is pre-pared to accept surrogate motherhood. Placement of a surrogate mother shall also be considered the evidence of a potential agreement described in section 13a.

Section 13c

Ban on the placement of surrogate motherhood

The placement of surrogate mothers shall be prohibited.

Section 13d

Advertising ban

It shall be prohibited to seek or offer surrogate mothers or ordering parents by public statement, in particular by advertisements in newspapers or in newspaper reports.

Section 14

Provisions as to offences punishable with fines

(1) An administrative offence shall be deemed to be committed by any person who

1.
performs placement activities in opposition to section 5, sub-sections 1 or 4, sentence 1, or

2.
in opposition to section 6, sub-section 1, sentence 1, also in combination with sections 2 or 3 or section 13d searches or offers by public statement


a)
children for adoption or adoption applicants


b) 
children or third parties for the purposes mentioned in section 5, sub-section 4, sentence 1 or


c) 
surrogate mothers or ordering parents.

(2) An administrative offence shall also be deemed to be committed by any person who

1.
in opposition to section 5, sub-sections 1 or 4, sentence 1, performs placement activities and thus causes that a child is taken into the reach of this Act or from the reach of this Act or

2.
for commercial purposes


a)
causes a pregnant woman to have her child adopted in opposition to section 5, sub-section 3, No. 1 or


b)
renders assistance to a pregnant woman to have her child adopted in opposition to section 5, sub-section 3, No. 2.

(3) In cases of sub-section 1 the administrative offence shall be punished by a fine up to ten thousand Deutsch Mark; in cases of sub-section 2 the administrative offence shall be punished by a fine up to fifty thousand Deutsch Mark.

Section 14a

(repealed)

Section 14b

Penal provisions against the placement of surrogate mothers

(1) Any person who performs a placement of surrogate mothers in opposition to section 13c shall be punished by imprisonment up to one year or by a fine.

(2) Any person who gains or has promised a pecuniary benefit for the placement of a surrogate mother shall be punished by imprisonment up to two years or by a fine. If the offender acts on a commercial basis, this act shall be under a penalty of imprisonment of up to three years or by a fine.

(3) In the case of sub-sections 1 and 2, the surrogate mother and the ordering parents shall not be punished.
German Criminal Code

Section 236

Child trafficking

(1) Whosoever in gross neglect of his duties of care and education leaves his child, ward or foster child under eighteen years of age with another for an indefinite period for material gain or with the intent of enriching himself or a third person shall be liable to imprisonment of not more than five years or a fine. Whosoever in cases under the 1st sentence above takes the child, ward or foster child into his home for an indefinite period and awards compensation for it shall incur the same penalty.

(2) Whosoever unlawfully

1.
procures the adoption of a person under eighteen years of age; or

2.
engages in procurement activity with the aim of a third person taking a person under eighteen years of age into his home for an indefinite period,

and acts for consideration or with the intent of enriching himself or a third person shall be liable to imprisonment of not more than three years or a fine. Whosoever, as an agent for the adoption of a person under eighteen years of age, grants a financial reward to a person in exchange for the required consent to the adoption shall incur the same penalty. If the offender in cases under the 1st sentence above causes the procured person to be brought into Germany or abroad the penalty shall be imprisonment of not more than five years or a fine.

(3) The attempt shall be punishable.

(4) The penalty shall be imprisonment from six months to ten years if the offender

1.
seeks profit or acts on a commercial basis or as a member of a gang whose purpose is the continued commission of child trafficking or

2.
by the act places the child or the procured person in danger of a substantial impairment of his physical or mental development.

(5) The court may in its discretion mitigate the sentence (section 49 (2)) for accomplices in cases under subsections (1) and (3) above and for secondary participants in cases under subsections (2) and (3) above, or order a discharge under subsections (1) to (3), if their guilt, taking into consideration the physical or mental welfare of the child or the procured person, is of a minor nature.



	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	On the basis of Article 29 THC-93, the receiving State are entitled to stop the adoption procedure in the event of prior contact between applicants and children e.g. by visiting orphanages. Therefore, the conditions for a procedure of intercountry adoption of some Regional Central Authorities contain the following passage: "Neither the applicants nor their representatives/contact are entitled to get in touch with authorities, orphanages or individuals in the child's State of origin in order to promote the adoption procedure." 


Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:
a. to ensure that consents have been properly obtained in accordance with Article 4;

	In this regard, the German Central Authorities and accredited bodies fully rely on the investigations and procedural methods of the State of Origin. Only if there are strong and obvious indications that the State of Origin regularly follows approaches which are contrary to the Convention's principles the German Central Authorities and accredited bodies might request a confirmation in each procedure that the Convention has been duly observed.
The German Regional Central Authorities have the major problem that it occurs that central authorities refuse the submission of consents of the biological mothers as well as their identities. If the final adoption decision is to be pronounced in Germany, the lack of consents lead to serious problems in the adoption procedure before the German Family Court.


	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	cf. 3a.

	c. to verify the identity of the person giving consent.

	cf. 3a. Principally, in the judicial procedure of recognition (of the foreign adoption decision) the German Family Court is free to introduce if required a procedure of verification of important documents (Urkundenüberprüfungsverfahren) carried out by the respective German Mission in order to examine their authenticity and if possible their content-related correctness. This verification procedure can only be introduced if the legalisation of foreign documents by the German Mission is not possible due to a doubtful situation in the State of Origin as regards official documents. It is, though, to be noted that this procedure can hardly be introduced in Hague States of Origin as we generally trust in the correctness of documents. In the example of India, however, information about the biological parents and even of the entire family background are missing and not traceable.


Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	
Cf. 3c The German Central Authorities and the accredited bodies try to provide a reliable, comprehensible and traceable documentation of the adoption process especially since this will be examined in the procedure of recognition before the German Family Court (The German Federal Central Authority gives a legal opinion in this procedure of recognition.) However happens that the State of Origin does not deliver all required documents. 


Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:
a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	N/A

	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	N/A


Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	N/A

	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	No


Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:
a. What measures and / or procedures are in place in your State for considering this concern?

	According to Article 8, 21 and 33, the Federal Central Authority and the Regional Central Authorities are responsible for initial investigations. Dependant on the case, they inform the Public Presecutor and/or the Central Authority of the State which is also involved into the case.

	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	cf. http://www.bundesjustizamt.de/cln_108/nn_257850/DE/Themen/Zivilrecht/BZAA/BZAA__node.html?__nnn=true
http://www.bundesjustizamt.de/cln_108/nn_257850/DE/Themen/Zivilrecht/BZAA/BZAAInhalte/Adoptionsstellen.html 

The public prosecutor is based at every German Regional Court (Landgericht). 


	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	German Adoption Placement Act

Section 9

Adoption consultation

(1) In conjunction with the placement and the adoption, the adoption placement office, with the approval of the adopting party, shall consult the child and his/her parents in detail, in particular before the child is given in care and during the familiarisation period.

(2) Provided it is needed to fulfil the adoption requirements set by a foreign country, the adoption applicants and the adoption placement office may agree in writing that the said shall observe the development of the child for a period of time after the adoption to be determined in the agreement and to report to the competent office in the corresponding country. With the approval of another adoption placement office, it may be agreed upon that this office carries out investigations in keeping with sentence 1 and forwards the results to the adoption placement office within the meaning of sentence 1.

Section 9a

Local adoption placement office

The youth welfare offices (Jugendämter) shall have to ensure the performance of the tasks in keeping with sections 7 and 9 in their respective area.

Section 9b

Placement files

 (1) Records and documents on each individual case of placement (placement files) must be kept for sixty years reckoned from the date of birth of the child. If the adoption placement office is given up, the placement files shall have to be handed over for safekeeping to the office which takes over the tasks in keeping with section 2, sub-section 1, sentence 3 or sentence 4, or to the central adoption office of the Land youth welfare office, in the area of which the adoption placement office had its headquarters. After the expiry of the period of time mentioned in sentence 1 the placement files shall have to be destroyed.
(2) If the placement files deal with the descent and life history of the child or if there is a justified interest other-wise, the legal representative of the child, and if the child has reached the age of sixteen, he or she shall be given permission upon request to inspect the documents under guidance by a specialist. The inspection shall be re-fused, if overriding matters of a concerned person are in opposition.
Furthermore, the German Social Code VIII (Sozialgesetzbuch VIII) contains provisions on the counseling and suppart offers of the Local Youth Welfare Offices. These are services according to the Code of Children and Youth Support.



General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	
Germany does not have an adoption programme in the sense that intercountry adoptions from every country in the world is possible. In fact, the Regional Central Authorities are only obliged to assist with adoptions from all Hague-States as far as cooperation is possible.
1st case: In one case, a German national travelled to a State of Origin and recognised the paternity of a child he was biologically not related to. The biological mother of the child has probably received a compensation. It cannot be excluded that the child was conceived on demand organised by an international association. The child travelled with his "father" to Germany. The stepmother intended to apply for a stepchild adoption in Germany. However, the recognition of paternity of the biological father was considered to be contrary to the German ordre public. Therefore, none of the two caring persons were legally related to child. The German Central Authority tried to find a solution with the Central Authority of the State of origin in order to protect the child. The German Youth Welfare Office tried to get in contact with the "family" but they defied temporarily control by moving to another region.

Finally after 2 years of common residence in Germany, a German Court pronounced the adoption of the child by the "father" and his wife because the adoption would be in the interest of the child.

2nd case: In another case, a Brazilian woman gave birth to a child in Germany in order to give it away for adoption to her aunt who is living with her husband in Germany. The cooperation between the German and the Brazilian Federal Central Authority lead to the repatriation of the child to Brazil in order to initiate an intercountry adoption procedure according to THC-93. However, the Brazilian Court is - according to Brazilian national law - free to consider the adoption as domestic adoption as the aunt is a Brazilian national (contrary to THC-93).

3rd case: Same situation like in the 2nd case but the child was born in Brazil and came with his birth mother to Germany for "holiday" in order to stay with a related Brazilian-German couple who wanted to adopt the child in Germany. As the Brazilian Central Authority has not been involved in the adoption procedure the German Family Court where the application for adoption was filed denied the adoption due to violation of THC-93. As consequence, the applicants decided to permanently return to Brazil and to initiate a domestic adoption overthere.


4th case: The Bulgarian Central Authority informed the German Central Authority about a child proposal for German applicants. We could not trace the responsible German Central Authority which has sent the social report about the applicants to Bulgaria according to Article 5 THC-93. After we received the German social report from the Bulgarian Central Authority it turned out that the social report was forged. The Local Youth Welfare Office in Bremen which was identifiable as issuant Authority has not drafted the report. The German Central Authority informed the German public prosecutor about the case of forgery of documents and made sure that the adoption procedure was stopped immediately. We have not got any news about the criminal procedure so far.

It should be mentioned that these 4 cases is a small selection of a variety of other cases. Concludingly, it can be stated that penalties and sanctions are rare or lacking.



	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	
Germany raised objection against the accession to the Convention of Cambodia and Guatemala on the basis of reports about child trafficking. Recently, Germany suspended the cooperation with Nepal because of alarming investigations of the German Embassy in Kathmandu.

	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	
Yes, in 2006 the Regional Central Authority in Hamburg has withdrawn the accreditation of one German accredited body due to indications of alarming irregularities in the adoption procedures (e.g. lacking consents of the biological parents, incertainty as regards the identity of children). 

	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	
Only private or indepedant adoptions from contracting states are forbidden.  Adoptins are called private or independent if no German professional adoption placement office, such as an (Regional or Local ) Youth Welfare Office or an accredited body has participated in the adoption procedure. However, if people with permanent residence in Germany have adopted from a non-contracting state without having been estimated as eligible and suitable by a German Authority or accredited body, the child might have immigration problems as the foreign adoption decision might not be recognised in Germany. Therefore, the private or independent adoption from non-contracting states - although not forbidden - bears a couple of risks.

	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	

German Adoption Placement Act

Section 3

Personal and functional competence of the staff members

(1) Specialists only may be entrusted with adoption placements, who on account of their personality, their training and the professional experience are suitable. The same requirements shall apply to persons, who may give func-tional instructions to the staff entrusted with the placements of adoptions. Staff who have not been entrusted di-rectly with placement tasks shall have to meet the requirements which corresponds to the responsibility entrusted with.

 (2) The adoption placement offices (section 2, sub-section 1 and 2) shall have to be staffed with at least two full-time specialists or a corresponding number of part-time specialists; these specialists must not be dealing with tasks foreign to placements primarily. The central adoption office of the Land youth welfare office may permit exceptions.





B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	
No special requirements

	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	
No special requirements


State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	
     


Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	
THC-93 is applicable; there are no exceptions for in-family adoptions





Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	
Yes, many States of origin do not issue proper certificates of conformity. 

On the one hand, the non-compliance with Article 23 THC-93 is based on formal reasons (Article 23 (1)) THC-93). For example, the Certificate of Conformity does not contain the participating Central Authorities and/or the date of their consent according to Article 17(c) THC-93 is missing. 

On the other hand, the Certificate does not lead to an automatic recognition due to content-related defects. The Certificate is issued although either one or even no Central Authority has taken part in the adoption procedure or the Convention is not applicable to the case according to Article 2(1) THC-93.

Apart from the problem of defective Certificates of Conformity the German Federal Central Authority is regularly in contact with adoptive parents who are not in the position to deliver a Certificate of Conformity because of the following reasons: 


The competent authority (office or court) making the adoption decision is not aware of the Convention’s applicability according to Article 2(1) THC-93. There is a problem with insufficient knowledge of the Convention’s provisions. 


The competent authority (office or court) making the adoption decision has the opinion that the Convention is not applicable to the adoption procedure. For example, some Central Authorities and courts argue that the step-child or relative adoptions or adoptions by their nationals living in the receiving State are not in the Convention’s scope of applicability (contrary to the Guide, point 8.6.4). 


The State has not (yet) designated a competent Authority according to Article 23(2) THC-93.


	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	


If the certificate of conformity is not delivered or is not properly issued the procedure of recognition of the foreign adoption decision in Germany is not as facilitated as it were in case of observance of Article 23 THC-93. However, if the applicants can prove that the two CAs/accredited bodies have agreed to the adoption according to Article 17 lit. c THC-93 before it has been pronounced, the German Family Court can on request, though, declare the recognition of the decision in Germany. This procedure of recognition may, however, take some months.
Generally, the procedure of recognition is optional and regularly dispensable if a proper certificate of conformity can be submitted. However, even in this case, we have the problem that the certificate is not established amongst all German Authorities, yet. Some still request the judicial decision of recognition.



Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	
Principally, a foreign adoption decision is automatically recognised under German law as soon as it is pronounced in the State of origin and as far as it is not contrary to the German ordre public. The German ordre public might be violated if the adoption has been pronouced without proper examination if the adoption is in the best interest of the child (basic principles of the Hague Convention), if the applicants are suitable and eligible, if the biological parents have consented to the adoption and if the principle of subsidiarity has been observed. On request, the German Family Court can officially assess the recognition of the foreign adoption decision in a formal court order which is binding for and against anybody except the biological parents (since they are not involved in the procedure of recognition). In this judicial procedure, the question of a violation of the German ordre public is evaluated.

Usually, holders of a certificate of conformity do not need to apply for recognition before court, because the certificate is accepted and well known by a wide range of German Authorities. 



Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	
see questionnaire on accreditation

	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
No experience

	23. Can you provide examples of good and bad practices?

	
No experience


The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	
- the legal opportunity of surrogacy arrangements abroad

- sensible and reasonable counselling of applicants in order to avoid abuses at an early stage


- careful and intense supervision of the German accredited bodies


- promotion of prosecution of criminal activity related to international adoption


- lacking or slow communication and cooperation among Central Authorities


- lacking exchange about principles, opinions, theoretical concepts and adoption placement guidelines




	25. Do you have any other comments about the operation of the Convention?

	

Proposed topics for the Hague Conference

for the Special Commission of 2010

on the Hague Adoption Convention of 29 May 1993

1.
Substantive and personal scope of application of the Convention (Article 2 para. 1)

Problem areas in Germany:

-
Some Contracting States do not apply the Convention to “in-family” or “relative” adoptions; such adoptions are treated in the child’s State of origin as national adoptions.

-
In some Contracting States, in contrast to Germany, adoption by one spouse is permitted with consent of the other spouse. In the case of mixed-nationality couples, the spouse originating from the State of origin of the child adopts the child on his/her own with the mere consent of the German spouse. Later adoption by the German spouse by means of step-child adoption is, in principle, not permissible under German law.

-
Which approach should be taken for step-child adoption and “in-family” or “relative” adoption if the State of origin of the child makes cooperation dependent on further requirements (e.g. additional agreements according to Article 39) or if it essentially rejects cooperation or fails to respond to enquiries in individual cases?

General points regarding the German legal view on this issue:

- The Hague Adoption Convention is applicable to step-child and “relative”    adoptions

The Guide to Good Practice states the following on page 113 et seqq.:

8.6.4 Do intercountry adoptions, which are “in-family” (sometimes called “relative” adoptions) fall within the scope of the Convention?

511. This question has been addressed to the Permanent Bureau on several occasions. In particular, the question has been raised whether the detailed report on the prospective adopters required by Article 15 is really necessary in the case of adoption by relatives. In-family adoptions do fall within the scope of the Convention and the Convention procedures and safeguards must be applied to them. (…)

8.6.5 Step-child adoptions

519. Step-child adoptions are a category of family adoptions but they are not straightforward cases. If one parent already has custody of the child, and the child is living with that parent and the new partner, it should be a national adoption in the country of residence. If one parent already has custody but the child is in another country, and the stepparent adoption is necessary to allow the child to come and reside in the second country, this falls within the scope of the Convention (Art. 2). Here again, the best interest of the child should guide the procedure, and agreement between the two States involved may avoid unnecessary delays. However, national laws on immigration may interfere in such a project (especially family reunification regulations).

- The Convention is applicable to adoptions of children from a Contracting State by nationals of that Contracting State who are habitually resident in another Contracting State. Treating these adoptions as purely national adoptions could violate the Convention (cf. Article 14).

The Guide to Good Practice states the following on page 106 et seqq.:

8.4 Habitual residence and nationality

8.4.1 Is the nationality of the child or of the prospective adopters relevant in determining the scope of the Convention?

478. The nationality of the child or of the adopters is irrelevant in determining the scope of application of the Convention. (…)

As the following comments in the guide demonstrate, this problem is already known. However, there is no indication that a significant number of the addressed Contracting States have changed their practice:

487. The practice shows, nevertheless, that citizens from countries of origin who reside in receiving countries continue to undertake relative and non-relative adoptions in their country of origin / nationality using the laws and procedures for national adoptions and without respecting the 1993 Hague Convention requirements. Consequently such adoptions may not be recognised by the receiving countries and some of these children remain separated from their “adoptive parents” because their entry into the receiving countries is refused.

488. One of the reasons that such difficulties occur is the lack of coherence in some countries of origin between the laws and procedures for national adoption with the requirements and procedures of the 1993 Hague Convention, and in particular, the responsibilities of the Central Authority.

489. One solution for this problem is for States to include a reference to the 1993 Hague Convention requirements and procedures, including the responsibilities of the Central Authority, in their law for national adoptions. The laws and procedures relating to national adoption could either explicitly exclude from their scope adoptions by people - even citizens of the country or relatives of the child - habitually residing in another country, or formally foresee that these procedures are subject to intercountry adoption requirements (see also Chapter 8.6.4 concerning in-family adoptions).

531. Cases have arisen where, perhaps because of unfamiliarity with the Convention, courts in a receiving country have made national adoption orders in circumstances where the Convention procedures and safeguards should have been applied. The courts may have taken the view that, because the children were resident in the receiving country at the time of the application, national adoption procedures should apply. In fact, where children are brought from a country of origin to the receiving country for the purpose of adoption, the cases clearly fall within the scope of the Convention, as set out in Article 2.

2.
Double subsidiarity principle (preamble and Article 4 sub-paragraph b)) and prohibition of contact laid down in Article 29

Problem areas in Germany:

In some Contracting States, intercountry adoptions are based solely on the mutual consent of the biological parents relinquishing a child and the prospective adoptive parents, who are either related or acquainted with one another. These adoptions also could violate the Convention (cf. No. 1). The adoption is arranged between the child’s biological parents and the prospective adoptive parents either before the birth because the prospective adopter/s is/are involuntarily childless and the birth parent/s already has/have several children and/or because he/she/they does/do not wish to keep the expected child. In other cases, the prospective adopters intentionally seek to adopt a “surplus” child within their circle of acquaintances or relatives in order to overcome their childlessness. In cases like these, the interest of the adults has obviously priority to the interest of the child. In this context, it has also been possible to observe cases of adoption of “ordered” children. Finding solutions for such cases is particularly problematic after immigration to the receiving State has occurred and an application for recognition has been filed before the German Local Family Courts.

General points regarding the German legal view on this issue:

- Violation of the qualified subsidiarity principle: 

In addition to violation of the simple subsidiarity principle (adoption despite living with birth parents), a violation of the qualified subsidiarity principle could occur cumulatively. This means that for the purpose of adoption the child changes his/her habitual residence from one Contracting State to another, even though suitable adoptive parents for the child could be found in the State of origin.

The Guide to Good Practice states the following on page 29 et seq.:

2.1.1 Subsidiarity

(…)

47. “Subsidiarity” means that States Party to the Convention recognise that a child should be raised by his or her birth family or extended family whenever possible. If that is not possible or practicable, other forms of permanent family care in the country of origin should be considered. Only after due consideration has been given to national solutions should intercountry adoption be considered, and then only if it is in the child’s best interests. Intercountry adoption serves the child’s best interests if it provides a loving permanent family for the child in need of a home. Intercountry adoption is one of a range of care options which may be open to children in need of a family.

48. The subsidiarity principle is central to the success of the Convention. It implies that efforts should be made to assist families in remaining intact or in being reunited, or to ensure that a child has the opportunity to be adopted or cared for nationally. It implies also that intercountry adoption procedures should be set within an integrated child protection and care system, which maintains these priorities. However, States should also ensure that efforts to achieve this goal do not unintentionally harm children by delaying unduly a permanent solution through intercountry adoption. States should guarantee permanency planning in the shortest possible time for each child deprived of his / her parents. Policies should work to promote family preservation and national solutions, rather than to hinder intercountry adoption.

(…)

3.
Certificate of conformity under Article 23

Problem areas in Germany:

-
Recognition in accordance with the recognition rules of the Convention takes precedence, if it is not even exclusive. 

-
There are numerous Contracting States that have not designated an authority pursuant to Article 23 (2) of the Hague Adoption Convention, and/or where a certificate of conformity is difficult or impossible to obtain.

-
With regard to their content the certificates are not in conformity with the Convention, they are incomplete or incorrect.

General points regarding the German legal view on this issue:

All Contracting States should be persuaded of the necessity of the Article 23 certificate of conformity and encouraged

- to designate Central Authorities under Article 23 para. 2 on the Hague website,

- to issue the Article 23 certificates of conformity without delay and immediately after the decision on adoption, based on the guide’s recommended model form, and to give the certificates to the prospective adoptive parents, and

- to send a copy to the Central Authority or the responsible placement agency of the receiving State.

The Guide to Good Practice states the following on page 90 et seq.:

7.2.12 Issuing the Article 23 certificate of conformity

383. The Article 23 “certificate of conformity with Convention requirements” must be issued by a competent authority after the adoption is finalised. It should be issued promptly, and the adoptive parents should receive the original certificate, and a copy should be sent to the Central Authorities of both countries. The authority competent to issue the certificate must be notified to the Permanent Bureau, in accordance with Article 23(2) (see also Chapters 7.4.11 and 8.8.3). (…)

4.
Lack of cooperation or severely delayed cooperation between the Central Authorities

Problem areas in Germany: 

-
Correspondence of the Federal Central Office for International Adoption [Bundeszentralstelle für Auslandsadoption] (Central Authority pursuant to Article 6 para. 1) and of the central adoption offices of the Land youth welfare offices (Central Authorities pursuant to Article 6 para. 2) with the foreign Central Authorities is impossible or severely impeded (possible violation of Articles 7 para. 2, 22 para. 1 and 35 of the Hague Adoption Convention).

-
Some States of origin generally reject cooperation with State Central Authorities - even if involvement of “central” Central Authorities is offered - and cooperate solely with accredited bodies. However, particularly in the case of step-child and “relative” adoptions, expeditious, uncomplicated and cost-effective cooperation between the Central Authorities of the States of origin and the German State Central Adoption Offices is crucial in respect of the best interests of the child and is one of the primary objectives of the Convention (Article 35 of the Hague Adoption Convention). 

-
With respect to communication between the Federal Central Office for International Adoption and many Central Authorities of the States of origin based on Article 7 and 8, i.e. without reference to specific adoption procedures, it often takes several months to receive responses to emails, letters or faxes, or no reply is given at all. Correspondence is also complicated by the fact that the contact details of the Central Authorities on the website of the Hague Conference are not maintained by some States.

General points regarding the German legal view on this issue:

The Contracting States should be encouraged to improve work procedures and strengthen trust through better communication. Especially in the field of “in-family” adoptions, willingness to cooperate is a sine qua non for the functioning of the adoption.

The Guide to Good Practice states the following on page 43:

130. The contact details for all Central Authorities, and the designation of the “central” Central Authority in Federal or multi-unit States, as well as any changes in those details should be communicated without delay to the Permanent Bureau. Lists of accredited bodies and approved (non-accredited) persons should also be forwarded to the Permanent Bureau. Accurate contact details are essential for fast and efficient communication between authorities.

The Guide to Good Practice states the following on page 37:

94. Co-operation between States is the third central principle of the Convention. The system of co-operation envisioned under the Convention is one in which all Contracting States work together to ensure the protection of children. In order to achieve this goal, it is important that States:

• create systems that complement and strengthen the protections implemented by other Contracting States;

• consider the impact that their regulation of adoption, or lack thereof, may have on other States;

• provide mechanisms for the collection and dissemination of information and

statistics to other States Parties, and to those who utilise the adoption and child care and protection system;

• co-operate with other Parties to address temporary or permanent changes in

procedures, emergency situations, and enforcement of criminal sanctions;

• provide the Permanent Bureau with updated contact information in respect of Central Authorities and accredited bodies.

The Guide to Good Practice states the following on page 102:

456. At the same time, it should be remembered that all Contracting States have certain general obligations of co-operation to protect children and to achieve the objects of the Convention, as well as to exchange information concerning adoption practices and to keep each other informed about the operation of the Convention. This suggests that both receiving countries and countries of origin should be ready to provide information to all Contracting States concerning any practices or arrangements which have the effect of limiting the scope of their co-operation with other countries. They should also be open and responsive to enquiries concerning these matters.

The Guide to Good Practice states the following on page 81:

7.1.2 Avoiding undue delay

320. Unlike some other Hague Conventions, the 1993 Convention does not impose any deadlines for the treatment of files. However, delays are common, and may arise for unavoidable reasons, such as practical difficulties in the country of origin. See for example, Chapter 7.2.1: Establishing that a Child is Adoptable (Art. 4 a)). Avoidable delays may arise through the failure of Central Authorities / accredited bodies to respond to questions or communications. The 2005 Special Commission agreed that there should not be unnecessary delays, but a certain delay was necessary in order to ensure diligence in the adoption preparations and in making a decision in the best interests of the child.

321. The Special Commission made recommendations as follows:

“The Special Commission reminds States Parties to the Convention of their obligations under Article 35 to act expeditiously in the process of adoption, and notes in particular the need to avoid unnecessary delay in finding a permanent family for the child.

The Special Commission recommends the use of flexible and efficient systems of communication taking into account, where available, advances in technology.”

The Guide to Good Practice states the following on page 47:

4.1.4 Designations for Federal States

156. Federal States or multi-unit States are free to appoint more than one Central Authority, but where this is done, it is a Convention obligation under Article 6 to designate a “central” Central Authority to which communications may be addressed for transmission when necessary to the appropriate Central Authority.

157. Federal States should ensure that their designation of a “central” Central Authority is absolutely clear at the time of ratification or accession. The different roles of their “central” Central Authority and their state, regional or provincial Central Authorities should also be made clear to other Contracting States and Central Authorities. For example, official communications must be sent to the “central” Central Authority, but adoption files may be sent to a provincial Central Authority or accredited body.

5.
Child proposal

•
We suggest that all States of origin agree on a uniform application dossier which, pursuant to Article 15 para. 2, is sent to the State of origin to initiate the adoption procedure. The fact that the handling of applications currently varies and is subject to frequent changes complicates the placement process considerably. After the child proposal, additional documents can then be requested from specific countries. 

•
Contrary to Article 16 para. 2, some States of origin send child proposals directly to the adoption applicants without informing the competent German Central Authorities.

•
On various occasions child proposals have not been matched on the basis of the application dossier.

The Guide to Good Practice states the following on page 31:

2.1.3.3 Matching with a suitable family

64. Matching the needs of the child with the qualities of the adoptive parents and family is essential for the best interests of the child and should be done professionally. Prospective adoptive parents should be thoroughly and professionally assessed as suitable to adopt a child, particularly if the child has special needs.

65. Matching should not be done by the prospective adoptive parents, either by selecting an appealing child in person or through a photo listing. Although photo listings can be a useful method of promoting adoption generally, as well as allowing prospective adoptive parents to express interest in adopting a child, countries of origin should be careful that actual matching decisions are made by professionals and are based on the needs of the child with the qualities of the adoptive parents. Matching should not be done by computer. The procedure for matching is discussed in more detail in Chapters 6.4.6, 7.2.5, 7.2.7 and 7.4.6.

The Guide to Good Practice states the following on page 87 et seq.:

356. The matching process has several stages. The initial matching of prospective adoptive parents with the child must be done in the State of origin, on the basis of the report on the child and a report on the selected prospective adoptive parents. This must be done before making a referral to the prospective adoptive parents (in the sense of Article 16(1) d)) and sending the report about the child described in Art. 16(2). The decision on the matching should be communicated first to the Central Authority / accredited body of the receiving State, before any notification to the prospective adoptive parents. At this stage in the process, in the great majority of cases the prospective adoptive parents should still be in the receiving State and they should be informed by the Central Authority / accredited body of their State (and not by the Central Authorities / accredited bodies of States of origin) about the decision on matching (see Chapter 7.2.5). The acceptance of the proposed match / referral by prospective adoptive parents signals the end of the matching process.

6.
Additional problems to discuss about 

a)
In some States of origin, the procedure and the requirements under which foreign placement agencies (accredited bodies) are permitted to place adoptions in these States appear to be rather intransparent. In some cases, no plausible explanation can be provided even upon enquiry by the Central Authority, as to why permission was not granted.

b)
Applicants' costs (partially unforeseeable) that are incurred in the adoption process in the States of origin are often extremely high as regards the proportion between the services’ objective value in the State of origin and the price fixed for foreign prospective adoptive parents. This applies to payments to authorities, costs of having the child taken care of in children homes until the child is entrusted to the care of the applicant, and above all lawyers' fees.

c)
In some States of origin, the Central Authorities point out that lawyers have been assigned the responsibility of performing the functions of the Central Authority in the State of origin. This will at least in some cases result in both conflicts of interest and, in most cases, exorbitant costs.

The Guide to Good Practice states the following on page 131 et seq.:

10.1.1.1 Transparency in costs

617. There is general support for the principle that achieving transparency in costs and fees would be a significant step towards preventing improper financial gain. The problem is that when costs and fees are unregulated there is potential for abuse. Emphasis should be given to encouraging co-operation between States of origin and receiving States to have an exchange of information about costs and fees charged. There must also be transparency between receiving States about their own costs and not just pressure on countries of origin to be open and transparent. Countries should clearly identify who may charge fees, and for which services. This will help clarify who should be involved in the adoption process and who should not.






Surrogacy and intercountry adoption
	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?

	
Yes, Germany has experiences with the application of THC-93 to cross-border surrogacy arrangements: In a recent case, two siblings were born to an Indian surrogate mother who has been commissioned by a German couple. The German man is biologically related to the two children, the German woman not. The eggs were donated by an anonymous woman.

After the birth of the children in India, the German couple applied for a visa at the German Embassy on the basis of the man's recognition of paternity. The Embassy denied the visa due to violation of the German ordre public.

The biological (but from the German point of view not legal) father was forced to stay with the children in India for more than 2 years. Then, the Indian Supreme Court decided that an intercountry adoption procedure shall be introduced in order to enable the children the immigration to Germany. Therefore, CARA asked the German Federal Central Authority for cooperation according to the Hague Convention. The Bavarian Regional Central Authority principally agreed to cooperate with CARA under the condition that the biological father is eligible and suitable to adopt the children. The children will now probably be able to enter Germany.

In our opinion, it is contrary to the Convention's principles if the application of the Convention finally helps to arrange the legal disorder which was generated due to a commercial surrogacy arrangement which is as such in opposition to the German ordre public. The application of the intercountry adoption in these cases might be doubtful as contrary to the following Convention's principles: For example according to Article 4 lit. c no. 3 and no. 4 THC-93 one major condition for the child's adoptability is that the required consents have not been induced by payment or compensation of any kind and that they must be given after the child's birth. Furthermore, Article 29 Article cannot be observed. Article 17 requires a couple of procedural conditions before the child is entrusted to the prospective adoptive parents. In cases of sorrogacy arrangements, though, the entrustment to the intending parents takes usually already place after giving birth to the child. Furthermore, it is doubtful how the principle of subsidiarity can be observed (Article 4 lit. b THC-93). More general, according to Article 8 the Central Authorities have to cooperate and shall take all appropriate measures to prevent improper financial or other gain in connection with an adoption and to deter all practices contrary to the objects of the Convention.
Germany would appreciate to find a solution for the children stuck in legal limbo as described above. However, it seems to be doubtful if THC-93 is always the appropriate way out.
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