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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special Commission to review the practical operation of the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010. It is intended that the Special Commission will provide the opportunity for State Parties to the Convention (as well as States which are considering or preparing for ratification or accession) to exchange information and experiences on the operation of the Convention, to compare practices, and to consider any difficulties in respect of the implementation and practical operation of the Convention. 

The first day of the Special Commission will be devoted to examining issues of abduction, sale and traffic in children in the context of adoption. One object of this special day is to identify some agreed practices to manage cases where such abuses have occurred in the adoption procedure. The majority of the questions in this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the Special Commission, the Permanent Bureau is gathering this information with a view to its circulation for use by the Special Commission. We would be very grateful for your co-operation in this exercise, and we hope that you will be able to send us your replies to this Questionnaire by 14 May 2010.
This Questionnaire is now available on the Hague Conference website at < www.hcch.net > under “work in progress” then “intercountry adoption”.

NAME OF STATE OR ORGANISATION: AUSTRALIA
A. QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN THE CONTEXT OF ADOPTION

Preventive measures

	1. Please indicate the laws (including criminal sanctions), measures and procedures in place in your State to prevent the abduction, sale and traffic in children within your intercountry adoption programmes. Please also provide details of who these laws, etc apply to (accredited bodies, adoptive parents, orphanage directors, etc).

	Australia does not have laws that specifically discuss the abduction, sale and traffic in children in intercountry adoption.  However more broadly, Australia is party to the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children (the Trafficking Protocol), which supplements the United Nations Convention against Transnational Organized Crime, along with a range of other related instruments including the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography. 

Slavery and trafficking offences are set out in Divisions 270 and 271 of the Commonwealth Criminal Code. Trafficking in children is an offence under section 271.4 of the Criminal Code:

271.4 Offence of trafficking in children

(1)  A person (the first person) commits an offence of trafficking in children if:

(a)  the first person organises or facilitates the entry or proposed entry into Australia, or the receipt in Australia, of another person; and

(b)  the other person is under the age of 18; and

(c)  in organising or facilitating that entry or proposed entry, or that receipt, the first person:

(i)  intends that the other person will be used to provide sexual services or will be otherwise exploited, either by the first person or another, after that entry or receipt; or

(ii)  is reckless as to whether the other person will be used to provide sexual services or will be otherwise exploited, either by the first person or another, after that entry or receipt.

Penalty:  Imprisonment for 25 years.

This offence provision has extended geographical jurisdiction, and can cover circumstances in which the crime has taken place in Australia and overseas, or where the crime has been committed outside Australia by an Australian company, citizen, or resident.

Australia works closely with United Nations organisations such as the United Nations Children’s Fund and the ILO, and NGOs such as Child Fund and Save the Children, on a range of anti-trafficking, child rights and child protection projects in Asia and the Pacific.     


	2. Please provide details of any specific measures taken to prevent solicitation (e.g., through inducements of consent) of children for adoption (Arts 8 and 29 of the 1993 Hague Convention).

	Australian adoptive parents are prevented from directly paying, soliciting or exerting undue influence to bring about the adoption of a child under State and Territory laws.  Differences apply between the provisions in each State and Territory.  Restrictions on entry to Australia are in place for expatriate private adoptions so that this process is only available to eligible Australians residence overseas who adopt in accordance with the law of the child's country of origin.  Under Australian immigration requirements, that adoption must not be contrived to circumvent Australian State and Territory adoption processes, which probhibit private adoption arrangements.
Addressing factors which make people vulnerable to trafficking is an important part of Australia’s national and international strategies to prevent trafficking. These factors include poverty, lack of education, gender inequality and other cultural attitudes and practices. 

The Australian Government’s overseas aid program is guided by the eight Millennium Development Goals (MDGs) Goals – agreed targets set by the world’s nations to reduce poverty and achieve other development objectives by 2015.

By focusing on these key development priorities, Australia is helping to address the underlying causes of people trafficking, an essential component of a sustainable approach to preventing trafficking.

  



Consents

	3. Please provide details of the measures you have in place, as a country of origin or a receiving country:

a. to ensure that consents have been properly obtained in accordance with Article 4;

	Australia relies on the processes in the country of origin for obtaining appropriate consents and ensuring this involves no improper behaviour.  Australia's pre-adoption education for prospective adoptive parents emphasises the importance of no undue influence on the consents and matching process.  Australian Central Authorities strongly disapprove of contact between prospective adoptive parents and relinquishing parents or adoption authorities in the country of origin prior to the matching process being finalised.

	b. to ensure that birth parents and others understand the consequences of giving consent to an adoption;

	Australia considers this to be the responsibility of the country or origin.   State and Territory adoption laws contain provisions around the consent process in place for domestic adoptions in order to ensure that consents are fully informed and freely given.

	c. to verify the identity of the person giving consent.

	As above.


Document integrity
	4. Please provide details of the measures you have in place to prevent the use of fraudulent, or improperly issued, documentation in the adoption process.

	
When the relevant State or Territory Central Authority in Australia receives placement proposal information, it reviews the documentation and considers whether there are irregularities or concerns evident in the paperwork.  However, Australia acknowledges that this process of review has limited scope for detecting fraudulent or improper activity that may have occurred overseas, particularly prior to or upon the child's entry into the care system.  Where appropriate and available, Australia would consider utilising independent services to verify documents on a case-by-case basis.  Australia also greatly relies on the document verification processes at each stage of the adoption in the country of origin.  Documentation relating to the legality of the adoption in the child's country of origin is also scrutinised by Australian immigration officials as part of the citizenship registration, or visa application assessment, process.  Australia does not engage in arranging adoptions other than through government authorities or formally registered agents or agencies


Assistance and co-operation 
	5. Please provide details if you have experienced any difficulties in obtaining assistance or co-operation from other States or Central Authorities regarding:

a. the elimination of practices that may lead to abduction, sale or traffic in children in the context of adoption;

	Australia notes that it can be difficult obtaining detailed information from countries of origin as to what safeguards they have and how they are implemented in practice.  Australia also recognises the difficulties and challenges faced by some countries in addressing improper practices which occur prior to the child entering the formal process for adoption.

	b.
specific concerns relating to the abduction, sale , or traffic in children in the context of adoption.

	Australia has had a small number of cases of concern relating to alleged abduction, sale and trafficking of children subsequently adopted into Australia.  Australia's experience in raising these specific concerns with the Central Authority in the country of origin is that it has been difficult to obtain prompt and substantive responses about the capacity to further investigate the concerns and what penalties and procedures are in place for making such enquiries.  However, it is important to note that the specific cases raised by Australia in recent years, have related to adoptions that occurred over ten years ago and since that time the framework for adoption in the country of origin has greatly developed and improved.
Where general claims are made regarding concerns or allegations, it is often difficult to be assured that no adoptions through the Australian program have been affected.  Australia considers that there needs to be a practice in place that when a country of origin becomes aware of general concerns or allegations, full and frank disclosure to receiving country partners will occur.   



Good Practice 
	6. Please provide details of any examples where your State has worked in co-operation with other States in order to eliminate practices relating to the abduction, sale or traffic in children in the context of adoption.

	Australia is a member of the ICATAP working group assisting with the implementation of the Convention in Cambodia and considers that an important component of the work of this group is to work towards the elimination of practices, and development of safeguards, associated with the abduction, sale or traffic in children in the context of adoption.  In Vietnam, Nepal and Ethiopia Australia is participating in ongoing inter-embassy discussions to consider safeguards to prevent irregularities in the adoption system. In Vietnam and Nepal these discussions also include providing input into the development of adoption frameworks and laws in both countries as appropriate.

	7. Are there any particular measures preventing the abduction, sale or traffic in children in intercountry adoption (e.g., good practices) that you would like to bring to the attention of other States?

	Australia considers that integrity checks in the adoption framework in both countries of origin and receiving countries are critical to preventing irregularities in the adoption process that can contribute to the abduction, sale or trafficking of children.  
For example, clear frameworks for the regulation and monitoring of accredited bodies and other adoption authorities, along with strong child protection frameworks that provide infrastructure and support for care of children within the country of origin and removal of monetary incentives often attached to intercountry rather than domestic adoption. Australia considers that strengthening safeguards within a country of origin is a mutual obligation on receiving countries also.
Australia also limits the countries with which it operates and considers the number of accredited bodies operating in a country of origin or receiving country should reflect the level of need for intercountry adoption.  Australia does not automatically work with all countries of origin, rather we must actively establish new programs with countries before applications can be sent.  Hence we operate on an opt-in rather than an opt-out basis.  This ensures we are satisfied with the safeguards in place with a country program from the outset, whilst noting that the establishment and strengthening of safeguards is an ongoing process.  Australia also undertakes periodic reviews of its intercountry adoption programs which includes a consideration of the extent to which the program meets Hague Convention standards.



Raising and dealing with concerns or individual cases
	8. If a concern or case about the possible abduction, sale or traffic of an adopted child is raised with your Central Authority:

a. What measures and / or procedures are in place in your State for considering this concern?

	The Australian Central Authorities have developed a Protocol for Responding to Allegations of Child Trafficking in Intercountry Adoption (copies of the protocol can be provided upon request and it is available on the Australian Central Authorities' website).  The protocol provides information to adoptive families and adoptees where allegations or concerns about child trafficking in the context of intercountry adoption arise.  It is intended to assist in responding to cases where there is no allegation of wrongdoing by the Australian adoptive parents. The protocol sets out the roles and responsibilities of Australian Central Authorities in responding to any credible concerns raised, including cooperation amongst Australian authorities and with the adoption authority in the country of origin.  This protocol operates in conjunction with any services or assistance that may be available to birth parents (or adoptive parents) within a country of origin or within Australia.

	b.
Please provide details of the body / bodies within your State which would be responsible for considering and / or investigating this concern.

	The Australian Central Authorities would have primary responsibility for considering a concern about the possible abduction, sale or traffic of an adopted child.  Involvement of police and other law enforcement authorities may also be required if the matter has come through related channels (for example through an international mutual assistance request) or the specific circumstances of a case suggest such involvement is appropriate.  The way in which the concerns are raised may contribute to the way in which they are investigated.  Generally the process when a specific concern is raised is that the State or Territory Central Authority that facilitated or is facilitating the intercountry adoption conducts a review of all available documentation on the adoption, noting that the documentation may be limited in some cases.  The State/Territory will consider whether there are irregularities or information on the file to suggest that further action is required.  Where credible concerns exist, the Australian Central Authority (which has responsibility for the overall mangement of Australia's intercountry adoption programs) will share the concerns with the relevant authority in the country of origin (noting privacy obligations) and will request that it make appropriate enquiries into the circumstances surrounding the concerns.  The Australian Central Authority will, in turn, also consider any broader implications for the relevant intercountry adoption program.

	c.
What sort of assistance (e.g., access to records, mediation, counselling), if any, would be available to (a) the adoptee (b) birth parents, or (c) adoptive parents in individual cases?

	The protocol provides broad guidance on appropriate services or sources of assistance that an adoptive family or adoptee may wish to access, whilst ackowledging these needs will vary in individual cases.  Assistance available to the adoptive family and adoptee would include direct counselling and casework support in line with the normal levels of counselling and support provided in the adoption and post adoption support programs in each State/Territory.  Possible assistance for legal and other related costs might be accessed through the Australian Central Authorities, although this will be considered on a case by case basis.  Australian Central Authorities endorse the work of the Australian Branch of the International Social Service for a range of support including contact facilitation.  The protocol does not consider in detail the sorts of assistance that may be available to birth parents but operates in conjunction with any available country of origin assistance.  All States and Territories have arrangements in place that generally enable any overseas birth parent to seek information at an appropriate time about an adopted child.  There may also be avenues for financial and/or legal assistance available through the Australian Government and or a State or Territory Government, however such matters are considered on a case by case basis. 


General 

	9. Are you aware of any cases of the abduction, sale or traffic in children within your intercountry adoption programmes?  Please also provide details of any sanctions or penalties applied if such cases were prosecuted successfully.

	
See 5(b) above.  In recent years, two cases of alleged abduction, sale and trafficking of children who were ultimately adopted by Australian families.  Both cases related to adoptions that occurred over ten years ago and the adoption agencies that facilitated the adoptions in the country of origin are no longer recognised to conduct intercountry adoption.

	10. Have you suspended, or restricted, an intercountry adoption programme due to concerns regarding the possible abduction, sale or traffic in children?

	
Yes.  Australia supported the international moritorium placed on adoptions from Guatemala.  Australia's program with India operates on a limited basis, with new applications only being sent to Indian recognised placement agencies with which Australia has an established relationship.  As stated in Question 7, Australia does not automatically work with all countries of origin.  Australia is aware of current and past concerns about the risks of abduction, sale and trafficking of children in Vietnam and Nepal.  Accordingly, Australia has not pursued new programs with these countries at this time, however is actively participating in forums with those governments to assist in the development of laws and procedures that prevent these and other irregularities in intercountry adoption. Australia also notes the significant work undertaken by Cambodia under the ICATAP program to improve protections for children and effectively implement the Convention.

	11. Have you suspended, or restricted, or taken any action, in respect of an adoption accredited body (Art. 11) or an approved (non-accredited) person (Art. 22(2)) or an institution, due to concerns regarding the possible abduction, sale or traffic in children?

	
Australia does not currently have any approved persons or accredited bodies.

	12. Are private or independent adoptions permitted by your State? Define what is meant in your State by “private” or “independent” adoptions.

	
Private or independent adoptions arranged by persons residing in Australia are not permitted.  They must apply through their State or Territory Central Authority.  However, private adoptions can satisfy Australian immigration requirements if eligible Australian residents who have been living overseas for a minimum of 12 months adopt a child under the laws of the country concerned.  Even if an adoption order has been made in accordance with the law of the country, if Australian citizenship and/or immigration requirements are not met, the child will not be permitted to enter and reside permanently in Australia.

	13. What measures are taken in your State to ensure that the process of matching is carried out by a properly qualified and independent authority?

	
Australia relies upon the adoption authority within the country of origin to ensure the integrity of the matching process.  Where Australia uses a representative operating on Australia's behalf in the country of origin, matching occurs in accordance with matching guidelines developed by the Australian Central Authority.  The representative is appointed under a service agreement that obligates that person to act in accordance with the principles of the Hague Convention, regardless of whether or not the country of origin is a signatory to the Convention.


B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility
	14. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from another State (i.e., intercountry adoption), is this permitted and if so, what special requirements are imposed?

	
Generally, where foreign prospective adoptive parents are considered habitually resident in Australia (but are not Australian citizens), it is unlikely an Australian State or Territory Central Authority could facilitate an intercountry adoption as the applicants would not meet residency and citizenship requirements under State and Territory adoption legislation.  Most State and Territory adoption legislation require that at least one of the prospective adoptive parents be an Australian citizen.  If one of the prospective adoptive parents is an Australian citizen, or is eligible for Australian citizenship, the foreign prospective adoptive parent considered habitually resident in Australia could apply to adopt a child from overseas through the Australian program.
Australia considers there are difficulties in the interplay between the Convention's use of the 'habitual residence' of adoptive parents and the requirement that a child be able to enter and reside permanently.  A permanent visa or Australian citizenship (which would give that right) cannot be granted to an adoptive child of a person with a lesser residential status such as the holder of a temporary work visa, regardless of whether or not that person could be considered to be 'habitually resident' under the Convention's terms. 


	15. When foreign prospective adoptive parents are habitually resident in your State and wish to adopt a child from your State (i.e., national adoption), is this permitted and if so, what special requirements are imposed?

	
As above, any prospective adoptive parents seeking to adopt a child within Australia (i.e. domestic adoption) or from overseas (i.e. intercountry adoption) need to meet the requirements of the relevant State or Territory adoption legislation.  All States and Territories require at least one of the  prospective adoptive parents to be an Australian citizen to apply to adopt.


State of origin question

	16. How do you treat the adoption of a child in your State by prospective adoptive parents who have the nationality of your State but who are habitually resident in the receiving State? Does it make any difference if the child is related to the prospective adoptive parents?

	
Not applicable.


Receiving State question
	17. How do you treat the adoption of a child in the State of origin by prospective adoptive parents who have the nationality of that State but who are habitually resident in your State? Does it make any difference if the child is related to the prospective adoptive parents?

	
Adoptions by prospective adoptive parents who are habitually resident in Australia (irrespective of nationality) without the involvement of an Australian Central Authority are considered to be a private adoption.  Private adoptions are not supported by Australian Central Authorities even where the prospective adoptive parents hold the nationality of the country of origin where they have adopted. Accordingly, prospective adoptive parents who are habitually resident in Australia would need to apply for intercountry adoption to the country of origin (of their nationality) in accordance with the Convention and Australia's arrangements with that country. It is up to the country of origin if they provide preference or expedite the process for applicants of their nationality.  

Relative adoptions 

Under Australian immigration legislation, children may be able to enter and live permanently with relatives in Australia, provided that the child does not have parents outside Australia who can care for them.  The Orphan Relative visa is available for either adopted children or for children who have not been adopted.  Adopted children are only eligible for this visa if they would have otherwise met the definition of orphan relative, ie, if they had no parents who could care for them, and they have been adopted by the appropriate Australian relative.  A visa cannot be granted to the child if by doing so would conflict with parental responsibilities that a person may have for the child as provided for by the law's of the child's home country.

    State and Territory Central Authorities are only able to facilitate a relative adoption if it is in accordance with relevant State or Territory legislation.  Relative and known child adoptions may not be permissible in some States and Territories.  For example, Western Australia’s adoption legislation does not permit relative adoptions.  In other States and Territories, relative and known child adoptions are only facilitated in limited circumstances and where all other available options have been investigated, it is a strong preference that relative adoptions are initiated by the overseas competent authority approaching Australia rather than families. 

    Key principles in relation to relative and known child adoption in Australia are set out below.  These are the principles on which a State or Territory authority, if permitted by the relevant legislation, will make a decision to facilitate a relative or know child adoption from overseas (copies of Australia's policy on relative adoptions can be provided upon request).  

    1.     State and Territory Central Authorities may only facilitate relative or known child adoptions where it is consistent with the relevant State or Territory adoption legislation.

    2.     State and Territory Central Authorities will only facilitate relative or known child adoptions where the child is legally in need of adoption and the adoption would be in the best interests of the child.  

    3.     Where possible and appropriate, the competent authorities of the country of origin should investigate options for placing the child within the country of origin and initiate the adoption process should a local option not exist.  

    4.     Intercountry adoption, including with foreign relatives, may provide a permanent placement option as envisaged by the Hague Convention, where other alternatives are not appropriate.  

    5.     Legitimate requests concerning relative and known adoptions for children identified as legally in need of adoption will be considered by State and Territory Central Authorities on a case-by-case basis.  

    6.     Where a relative or known child adoption (or any other overseas adoption) is not arranged through the relevant State or Territory Central Authority, there is a significant risk that the child will not meet Australian immigration requirements, and will therefore be unable to enter Australia.



Certificate of conformity (Art. 23)

	18. Is your State experiencing any difficulties concerning the certificate of conformity which must be issued in accordance with Article 23 when the adoption is completed?

	
In providing the examples below, Australia notes that work is being done in conjunction with the countries of origin to alleviate these problems and acknowledges resource implications can be a contributing factor. 

China - certification from various regions of China is inconsistent and in many cases does not meet the documentary requirements of Article 23 of the Convention, and definitions of adoption compliance certificate in Australian law. 

Thailand - Australia is experiencing some signficant delays in the issuing of certificates of comformity by the Central Authority in Thailand after a simple adoption is finalised. We understand that in some cases certificates are not issued at all.  Australia is holding ongoing discussions with Thailand to resolve these issues.


	19. What problems occur when a certificate is not delivered or is incomplete? What solutions does your State apply in such cases?

	

China - adopted Chinese children would be eligible to apply for registration as an Australian citizen, without first needing to be granted a permanent visa, before the child returns to Australia if a complete Article 23 certificate of conformity was issued when the adoption was finalised.  When a certificate does not meet requirements under either the Convention or Australian law this option is not available.  Therefore, those children adopted from China must apply once in Australia for conferral of Australian citizenship.  Australia is in the process of amending its laws to provide for certification issued by China as adoption compliance certificates to be recognised.  

Thailand - Thai simple adoptions are only automatically recognised under Australian law where a certificate of conformity has been issued. In addition, Thai simple adoptions may only be coverted to full adoptions under Australian law where a certificate of conformity is in force. Delays in the issuing of certificates of conformity for Thai simple adoptions means that neither automatic recognition or conversion can occur. 

The Australian Central Authority understands that some State and Territory Central Authorities issue new adoption orders in Australia instead as a means of circumventing such delays.

The Australian Central Authority has considered ways to streamline the finalisation of Thai adoptions in Australian State and Territories, including a process by which State and Territory Central Authorities may send a partially completed certificate of conformity to the Central Authority in Thailand for final signature.  



Receiving State question 
	20. Does your State require any formal procedure for the recognition of an adoption decree that was made in a State of origin?

	
For Hague Convention countries, where a simple/full adoption order is made in the country of origin, in accordance with Convention arrangements, and an adoption compliance certificate is issued, Australian law (Commonwealth, and State and Territory) provides for automatic recognition of the adoption order. Other arrangements may need a final order to be granted in Australia.  For adoptions from non-Hague countries there is the ability for automatic regonition of a full adoption decree only if the country is prescribed in Australia's legislation.


Co-operation or development aid projects in the State of origin 

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at Section K (questions 71-73) also dealt with this issue. States which completed that Questionnaire could refer to their responses to avoid repetition here.

	21. Is it mandatory in your State for receiving States to undertake co-operation or development aid projects as a condition for engaging in intercountry adoptions?

	
Not applicable.

	22. Who chooses or initiates co-operation or development aid projects? What involvement, if any, do the authorities in the State of origin have with the projects?

	
Not applicable.

	23. Can you provide examples of good and bad practices?

	
Not applicable.


The practical operation of the Convention and related challenges

	24. Please indicate what are the main challenges (e.g., problems, abuses) faced by your State for the effective implementation and operation of the Convention.

	
The main challenge for Australia in the practical operation of the Convention is ensuring cooperation and good communication exists between the authorities in partner countries and that both contracting States have effective measures to protect children and eliminate financial inventives for adoption to ensure children are legitimately in need of intercountry adoption.  Australia also remains acutely aware of the rising pressure created by the global trend of increasing interest from prospective parents but declining numbers of young, healthy children in need of intercountry adoption. Australia remains committed to ensuring education for prospective adoptive parents is robust and reflects the realities of this global trend, noting the ongoing needs of many children with more complex medical needs and older children.
As noted above in Question 7, another challenge for Australia for the effective operation of the Convention is ensuring safeguards to prevent abduction, sale and trafficking of children and other irregularities in the adoption process.  For example, there is a need for better measures for background checks on the adoptability of a child, which includes, but is not limited to, document verification and the integrity of the consents process. 


	25. Do you have any other comments about the operation of the Convention?

	
Australia supports the need for full and robust supervision of accredited bodies and other institutions involved in the intercountry adoption process and support for domestic child protection frameworks.  Australia also supports measures by countries of origin to impose limitations or restrictions, including quotas, that will reduce pressures and demands (such as restrictions on the number of applications or accredited bodies operating in a country). 


Surrogacy and intercountry adoption
	26. Have you experienced any problems concerning the interplay between the 1993 Hague Convention and cross-border surrogacy arrangements?

	
Cross-border surrogacy arrangements are treated as either a citizenship and/or immigration matter in Australia and are not considered to have any direct interplay with the 1993 Hague Convention.  There is an indirect relationship in that while intercountry adption is highly regulated and supervised, there is little regulation of surrogacy arrangements other than than provided by the country of origin and the need to meet either citizenship and/or immigration requirements. 
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