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Introduction

The Permanent Bureau is currently preparing the Third Meeting of the Special
Commission to review the practical operation of the Hague Convention of
29 May 1993 on Protection of Children and Co-operation in Respect of
Intercountry Adoption, which is to be held in The Hague from 17 to 25 June 2010.
It is intended that the Special Commission will provide the opportunity for State
Parties to the Convention (as well as States which are considering or preparing
for ratification or accession) to exchange information and experiences on the
operation of the Convention, to compare practices, and to consider any difficulties
in respect of the implementation and practical operation of the Convention.

The first day of the Special Commission will be devoted to examining issues of
abduction, sale and traffic in children in the context of adoption. One object of
this special day is to identify some agreed practices to manage cases where such
abuses have occurred in the adoption procedure. The majority of the questions in
this short questionnaire are concerned with this topic.

In order to make the maximum use of the time available at the
Special Commission, the Permanent Bureau is gathering this information with a
view to its circulation for use by the Special Commission. We would be very
grateful for your co-operation in this exercise, and we hope that you will be able
to send us your replies to this Questionnaire by 14 May 2010.

This Questionnaire is now available on the Hague Conference website at
< www.hcch.net > under "work in progress" then "intercountry adoption".



NAME OF STATE OR ORGANISATION: DEPT SOCIAL DEVELOPMENT SOUTH
AFRICA

A, QUESTIONS ON ABDUCTION SALE AND TRAFFIC IN CHILDREN IN
THE CONTEXT OF ADOPTION

Preventive measures

1. Please indicate the laws (including criminal sanctions), measures and
procedures in place in your State to prevent the abduction, sale and traffic
in children within your intercountry adoption programmes. Please also
provide details of who these laws, etc apply to (accredited bodies, adoptive
parents, orphanage directors, etc).

Answer:
The Children's Act, Act 38 of 2005 Chapter 17 on Child Abduction gives
effect to the Hague Convention on International Child Abduction; and to the
combatting of parental child abduction.

The Schedule 2 of the Children's Act has included the provisions on the
Hague Convention on the Civil Aspects of International Child Abduction.The
Hague Convention on International Child Abduction is in force in the
Republic of South Africa and its provisions are law. For the purposes of the
Hague Convention on International Child Abduction, the Chief Family
Advocate has been appointed by the Minister for Justice and Constitutional
Development to be the Central Authority on Child Abduction as a responsible
administrative body.

Chapter 18 of the Children's Act deals with trafficking of children and is
aimed at giving effect to the UN Protocol to Prevent Trafficking in Persons
and generally to combat traffikking in children. Trafficking in children is
prohibited as articulated in section 284 of the Children's Act 38 of 2005.
Subsections relevant are

(1) No person, natural or juristic, or a partnership may traffic a child or allow
a child to be trafficked.

(2) It is no defence to a charge of contravening subsection (1) that child
to be trafficked.

(a) a child who is a victim of trafficking or a person having control over that
child has consented to-
(i) the intended exploitation; or
(ii) the adoption of the child facilitated or secured through illegal means; or

(b) the intended exploitation or adoption of a child referred to in paragraph
(a) did not occur.
(Schedule 3 of the said Act - UN Protocol to Prevent Trafficking in Persons

2. Please provide details of any specific measures taken to prevent solicitation
{e.g., through inducements of consent) of children for adoption (Arts 8 and
29 of the 1993 Hague Convention).

Answer:
The Central Authority ensures through the information provided in the psycho
social report that the adoption social workers provide highlights the fact
that the child's consent is given to his/her adoption and that there is no
inducements by payment or compensation of any kind.

Consents

3. Please provide details of the measures you have in place, as a country of
origin or a receiving country:
a. to ensure that consents have been properly obtained in accordance with

Article 4;
Answer:



The Central Authority expect the adoption applications to be
accompanied by consents signed by biological parents, if the child is
above the age of 10, he is also expected to sign consent, for abondoned
babies, police reports are expected.

Regulations 99 provides for consents that must be submitted - 99.(l)An
application for the adoption of a child may be lodged by any person
contemplated in section 231(1) of the Act,

(2) An application contemplated in sub-regulation (1) must be in a
form identical to Form 60 and must be lodged with the clerk of the court
in the district where the child is resident.

(3) An application contemplated in sub-regulation (1) must:
(a) in the case of the adoption of a foster child, be accompanied by a
written statement of the child's foster parent, in a form identical to Form
41,
(b) subject to section 236(1) to (3) of the Act, be accompanied by a
written consent of each parent regardless of whether they are married or
not, in a form identical to Form 61, and of the child, where such child is
a child referred to in section 233(l)(c) of the Act, in a form identical to
Form 62, as required by section 233(l)(a) or section 233(l)(c) of the
Act, as the case may be. Provided that if the parent is a child that parent
is assisted by his or her guardian; or

(c) subject to section 236(1) to (3) of the Act, in the case of any other
person who holds guardianship in respect of the child, be accompanied
by a written consent of that guardian, as required by section 233(l)(b)
of the Act in a form identical to Form 63; and

(d) be accompanied by a report from an adoption social worker that
the applicant is a prospective adoptive parent.

(4) The consent forms referred to in sub-regulation (3)(b) and (c) must
be signed in the presence of a presiding officer of the children's court as
contemplated in section 233(6)(a) of the Act or in the case of consent
given outside the Republic by a person referred to in regulation 100 as
contemplated in section 233(6)(b) of the Act.

Consent outside the Republic

100. If consent to adoption is given outside the Republic, it must be
signed in the presence of an officer in the service of a South African
diplomatic or consular mission, or by a judge, magistrate, justice of the
peace or public officer of the country concerned.

to ensure that birth parents and others understand the consequences of
giving consent to an adoption;
Answer:

Section 233 subsection 4 stipulates that the adoption social workers
should offer counselling to the biological parents and the child in
question on the consequences of giving consent to an adoption .

to verify the identity of the person giving consent.
Answer:

Consent referred to in Section 233, subsection (1) and given- (a) in
the Republic, must be-



(¡) signed by the person consenting in the presence of a presiding officer
of the children's court;

(ii) signed by the child in the presence of a presiding officer of the
children's court if the consent of the child is required in terms of
subsection (l)(c);

(iii) verified by the presiding officer of the children's court in the
prescribed manner; and

(iv) filed by the clerk of the children's court pending an application for
the adoption of the child; or

(b) outside the Republic, must be- 40
(i) signed by the person consenting in the presence of the prescribed

person;
(ii) verified in the prescribed manner and by the prescribed person; and
(iii) submitted to and filed by a clerk of the children's court pending an
application for the adoption of the child.

The court may on good cause shown condone any deficiency in the
provision of a consent given outside the Republic in that the consent-

ía) was not signed in the presence of the prescribed person; or
(b) was not verified in the prescribed manner or by the prescribed

person.
A person referred to in subsection (1) who has consented to the

adoption of the child may withdraw the consent within 60 days after
having signed the consent, after which the consent is final.

Document integrity

4. Please provide details of the measures you have in place to prevent the use
of fraudulent, or improperly issued, documentation in the adoption process.
Answer:
This is in line with Regulations 105 of the Children's Act - 1) The clerk of the
children's court must submit the original of the following documents to the
Adoption Registrar designated as such in terms of section 247 of the Act:
(a) the application for adoption;

(b) every consent to the adoption as may be required;
(c) the order of adoption and two copies thereof; and
(d) the child's identity document or birth certificate or where these are

not available, a sworn statement to that effect by an adoption social worker.

(2) Upon receipt of the documents contemplated in sub-regulation (1) the
Adoption Registrar must register such information in the adoption register.

(3) After completion of the registration contemplated in sub-regulation (2) the
Adoption Registrar must enter the date of registration and the registration
number on each order of adoption and must forward-

(a) a copy of the order of adoption referred to in sub-regulation(l)(c) and the
original identity document or birth certificate to the adoptive parents; and

(b) the remaining copy of the adoption order to the relevant clerk of the
children's court.

Assistance and co-operation

5. Please provide details if you have experienced any difficulties in obtaining
assistance or co-operation from other States or Central Authorities
regarding:



a. the elimination of practices that may lead to abduction, sale or traffic in
children in the context of adoption;

Answer: There was a case of Pakistanian adoption that could not be
verified as there were no contact details of the Competent Authority. The
case is still in progress. The information that is contained in the
documents received is insufficient.

b. specific concerns relating to the abduction, sale , or traffic in children in
the context of adoption.

Answer: This relates to the insufficient information provided by the
Pakistanian International Social Services.

Good Practice

6. Please provide details of any examples where your State has worked in co-
operation with other States in order to eliminate practices relating to the
abduction, sale or traffic in children in the context of adoption.
Answer:
There was a case of Pakistanian adoption that could not be verified as there
were no contact details of Competent Authority. The case is still in progress.
Communication is being sent to Pakistanian International Social Services
Offfice for assistance.

7. Are there any particular measures preventing the abduction, sale or traffic
in children in intercountry adoption (e.g., good practices) that you would
like to bring to the attention of other States?
Answer:
Foreign children who hold asylum or refugee status should not be
considered for adoption, but must be offered care & protection in their host
country.

Raising and dealing with concerns or individual cases

8. If a concern or case about the possible abduction, sale or traffic of an
adopted child is raised with your Central Authority:
a. What measures and / or procedures are in place in your State for

considering this concern?
Answer:
Investigations are being carried out by invloving the International Social

Services if there are concerns .
b. Please provide details of the body / bodies within your State which would

be responsible for considering and / or investigating this concern.
Answer:
SA Police Force
SA Council for Social Service Professions ( SACSSP)
South African Association of Social Workers in Private Practice (SAASWIPP)
Central Authority for Intercountry Adoption in (national) Dept Social
Development in Pretoria
National Bodies of the Adoption Agencies involved in the adoption
Assests Forfiture Unit of National Prosecuting Authority in investigating
trafficking and related crimes.

c. What sort of assistance (e.g., access to records, mediation, counselling),
if any, would be available to (a) the adoptee (b) birth parents, or (c)
adoptive parents in individual cases?

Answer:
Adoptees are offered - counselling, support, access to records for origin



tracing in terms of Section 248 (1) (a) of the Children's Act 38 of 2005
and are laso being placed in temporary safe care if required.
Birth parents are being given access to records in terms of Section 248
(c), mediation, counselling , support and rescind adoption order.
Adoptive parents are offered mediation, counselling, support, prosecution
if relevant and access to records in terms of Section 248 (b) of the
Children's Act 38 of 2005.

General

9. Are you aware of any cases of the abduction, sale or traffic in children
within your intercountry adoption programmes? Please also provide details
of any sanctions or penalties applied if such cases were prosecuted
successfully.
Answer:
We are not aware of any cases of abduction, sale or traffic in children in
South Africa within the intercountry programme.

10. Have you suspended, or restricted, an intercountry adoption programme
due to concerns regarding the possible abduction, sale or traffic in children?
Answer:
Yes, we have suspended a Pakistonian adoption case due to concerns
regarding the possible abduction, sale or traffic in children.

11. Have you suspended, or restricted, or taken any action, in respect of an
adoption accredited body (Art. 11) or an approved (non-accredited) person
(Art. 22(2)) or an institution, due to concerns regarding the possible
abduction, sale or traffic in children?
Answer:
No

12. Are private or independent adoptions permitted by your State? Define what
is meant in your State by "private" or "independent" adoptions.
Answer:
No - all intercountry adoptions must be facilitated with the involvement &
approval of the SA Central Authority on Intercountry Adoptions. We do not
have private or independent adoptions in South Africa.

13. What measures are taken in your State to ensure that the process of
matching is carried out by a properly qualified and independent authority?
Accredited Designated Child Protection Organizations to provide intercountry
adoption services are the ones that matches the child with the prosepctive
parents based on the parents profile and the child study report.

B. QUESTIONS ON THE PRACTICAL OPERATION OF THE CONVENTION

Difficulties related to international mobility

14. When foreign prospective adoptive parents are habitually resident in your
State and wish to adopt a child from another State {i.e., intercountry
adoption), is this permitted and if so, what special requirements are
imposed?

Answer:
Sections 264 and 265 of the Children's Act clearly articulates the requirements
as follows:



264. (1) A person habitually resident in the Republic who wishes to adopt a child
habitually resident in a convention country must apply to the Central Authority.
(2) If the Central Authority is satisfied that the applicant is fit and proper to
adopt, it shall prepare a report on that person in accordance with the
requirements of the Hague 55 Convention on Inter-country Adoption and any
prescribed requirements and transmit the report to the central authority of the
convention country concerned.
(3) If an adoptable child is available for adoption, the Central Authority of the
convention country concerned shall prepare a report on the child in accordance
with the requirements of the Hague Convention on Inter-country Adoption and
transmit it to the Central Authority.
(4) If the Central Authority and the central authority of the convention country
concerned both agree to the adoption, the central authority in that country will
refer the
application for adoption for the necessary consent in that country.
Adoption of child from non-convention country by person in Republic
265.( 1) A person habitually resident in the Republic who wishes to adopt a child
habitually resident in a non-convention country must apply to the Central
Authority.
(2) If the Central Authority is satisfied that the applicant is fit and proper to
adopt, it shall prepare a report on that person in accordance with the
requirements of the non-convention country concerned and transmit the report to
the competent authority ofthat country.
(3) If an adoptable child is available for adoption, the competent authority of the
non-convention country concerned shall prepare a report on the child in
accordance with the prescribed requirements and transmit it to the Central
Authority.
(4) If the Central Authority and the competent authority of the non-convention
country concerned both agree to the adoption, the competent authority of that
country will refer the application for adoption for the necessary consent in that
country.

15. When foreign prospective adoptive parents are habitually resident in your
State and wish to adopt a child from your State (i.e., national adoption), is
this permitted and if so, what special requirements are imposed?
Answer:

Sections 261 and 262 of the Children's Act articulates the requirements as
follows:

261.( 1) A person habitually resident in a convention country who wishes to adopt
a child habitually resident in the Republic must apply to the central
authority of the convention country concerned.

(2) If the central authority of the convention country concerned is satisfied that
the applicant is fit and proper to adopt, it shall prepare a report on that
person in accordance with the requirements of the Hague Convention on
Inter-country Adoption and any prescribed requirements and transmit the
report to the Central Authority of the Republic.

(3) If an adoptable child is available for adoption, the Central Authority will
prepare a report on the child in accordance with the requirements of the
Hague Convention on Inter-country Adoption and any prescribed
requirements and forward it to the central authority of the convention
country concerned.

(4) If the Central Authority and the central authority of the convention country
concerned both agree on the adoption, the Central Authority will refer the

application for adoption together with all relevant documents and the
reports contemplated in subsections (2) and (3) to the children's court for
consideration in terms of section 240.

(5) The court may make an order for the adoption of the child if the requirements



of section 23 1 regarding persons who may adopt a child are complied with,
the application has been considered in terms of section 240 and the court is
satisfied that the adoption is in the best interests of the child;

the child is in the Republic; the child is not prevented from leaving the Republic-
(1) under a law of the Republic; or
(ii) because of an order of a court of the Republic;
the arrangements for the adoption of the child are in accordance with the
requirements of the Hague Convention 'on Inter-country Adoption and any
prescribed requirements; the central authority of the convention country has

agreed to the adoption of the child; the Central Authority of the Republic
has agreed to the adoption of the child; and

the name of the child has been in the RACAP for at least 60 days and no fit and
proper adoptive parent for the child is available in the Republic.
(6) (a)-The Central Authority of the Republic may withdraw-its consent to the
adoption of the child within a period of 140 days from the date on which it has

consented to the adoption, if it is in the best interests of the child to do so.
(b) In the event of the Central Authority of the Republic withdrawing its consent,

the child must be returned to the Republic forthwith in the prescribed
manner.

(7) An order of court contemplated in subsection (5) takes effect only after the
period referred to in subsection (6) has lapsed and the Central Authority has
not withdrawn its consent within the stated period.

(8) This section does not apply to a child habitually resident in the Republic and
who is to be placed for adoption outside the Republic with a family member
of that child or with a person who will become an adoptive parent jointly
with the child's biological parent.

(9) The provisions of Chapter 15 apply to the adoption of a child referred to in
subsection (8). Adoption of child from Republic by person in non-convention

country 262. (1) A person habitually resident in a non-convention country
who wishes to adopt a child habitually resident in the Republic must apply
to the competent authority of the non-convention country concerned.

(2) If the competent authority of the non-convention country concerned is
satisfied that the applicant is fit and proper to adopt, it shall prepare a
report on that person in accordance with the prescribed requirements and
transmit the report to the Central

(3) If an adoptable child is available for adoption, the Central Authority will
prepare a report on the child in accordance with the prescribed
requirements and transmit it to the competent authority in the non-
convention country concerned.

(4) If the Central Authority and the competent authority in the non-convention
country concerned both agree to the adoption, the Central Authority will refer the
application for adoption together with all relevant documents and the reports
contemplated in subsections (2) and (3) to the children's court for consideration

in terms of section 240.
(5) The court may make an order for the adoption of the child if the requirements

of section 23 1 regarding persons who may adopt a child are complied with,
the application has been considered in terms of section 240 and the court is
satisfied that-

(a) the adoption is in the best interests of the child;
(b) the child is in the Republic;
(c) the child is not prevented from leaving the Republic-
(i) under a law of the Republic; or 25
(ii) because of an order of a court of the Republic;
(d) the arrangements for the adoption of the child are in accordance with the
prescribed requirements;
(e) the competent authority of the non-convention country concerned has agreed
to the adoption of the child;
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(f) the Central Authority has agreed to the adoption of the child; and
(g) the name of the child has been in the RACAP for at least 60 days and no fit

and proper adoptive parent for the child is available in the Republic.
(6) (a) The Central Authority of the Republic may withdraw its consent to the
adoption of the child within a period of 140 days from the date on which it has

consented 35 to the adoption, if it is in the best interests of the child to do
so.

(b) In the event of the Central Authority of the Republic withdrawing its consent,
the child must be returned to the Republic forthwith in the prescribed
manner.

(7) An order of court contemplated in subsection (5) takes effect only after the
period referred to in subsection (6) has lapsed and the Central Authority has
not withdrawn its consent within the stated period.

(8) This section does not apply to a child habitually resident in the Republic and
who is to be placed for adoption outside the Republic with a family member
of that child or with a person who will become an adoptive parent jointly
with the child's biological

(9) The provisions of Chapter 15 apply to the adoption of a child referred to in
parent subsection (8).

State of origin question

16. How do you treat the adoption of a child in your State by prospective
adoptive parents who have the nationality of your State but who are
habitually resident in the receiving State? Does it make any difference if the
child is related to the prospective adoptive parents?

264. (1) A person habitually resident in the Republic who wishes to adopt
a child habitually resident in a convention country must apply to the Central
Authority.
(2) If the Central Authority is satisfied that the applicant is fit and proper to
adopt, it shall prepare a report on that person in accordance with the
requirements of the Hague 55

Convention on Inter-country Adoption and any prescribed requirements and
transmit the report to the central authority of the convention country
concerned.

(3) If an adoptable child is available for adoption, the central authority of the
convention country concerned shall prepare a report on the child in

accordance with the requirements of the Hague Convention on Inter-country
Adoption and transmit it to the Central Authority.

(4) If the Central Authority and the central authority of the convention
countryconcerned both agree to the adoption, the central authority in that
country will refer the application for adoption for the necessary consent in
that country.

Receiving State question

17. How do you treat the adoption of a child in the State of origin by
prospective adoptive parents who have the nationality of that State but who
are habitually resident in your State? Does it make any difference if the
child is related to the prospective adoptive parents?
Answer: This is similar to the response in 16 above in that the case needs to
be managed by the Central Authority.

Certificate of conformity (Art. 23)
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18. Is your State experiencing any difficulties concerning the certificate of
conformity which must be issued in accordance with Article 23 when the
adoption is completed?
No we do not experience difficulties concerning the certificate of
conformity. Section 267 articulates an adoption compliance certificate is
evidence, for the purposes of the laws of the Republic, that the adoption to
which the certificate relates -

(a) was agreed to by the central authorities of the countries mentioned in the
certificate; and
(b) was carried out in accordance with the Hague Convention on Inter-country
Adoption and the laws of the countries mentioned In the certificate.

19. What problems occur when a certificate Is not delivered or is incomplete?
What solutions does your State apply In such cases?
The Central Authority may issue a declaration recognising the adoption of a
child if:

(a) the adoption is in accordance with and has not been rescinded under the law
of the country in which the adoption order was made,

(b) the adoption in that country has the same effect it would have had if the
order had been made in the Republic.

Receiving State question

20. Does your State require any formal procedure for the recognition of an
adoption decree that was made in a State of origin?

Yes, Section 267 articulates an adoption compliance certificate is evidence,
for the purposes of the laws of the Republic, that the adoption to which the
certificate relates -
(a) was agreed to by the central authorities of the countries mentioned In the
certificate; and
(b) was carried out in accordance with the Hague Convention on Inter-country
Adoption and the laws of the countries mentioned in the certificate.

Co-operation or development aid projects in the State of origin

State of origin Questions

NB: The 2009 Questionnaire on Accreditation (Prel. Doc. No 1) at
Section K (questions 71-73) also dealt with this issue. States which
completed that Questionnaire could refer to their responses to avoid
repetition here.

21. Is it mandatory in your State for receiving States to undertake co-operation
or development aid projects as a condition for engaging in intercountry
adoptions?
No, it is not mandatory in South Africa for receiving countries toundertake
co-operation or development aid projects as a condition for engaging in
intercountry adoptions.

22. Who chooses or initiates co-operation or development aid projects? What
involvement, if any, do the authorities in the State of origin have with the
projects?
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We do not undertake co-operation or development aid projects as a
condition for engaging in intercountry adoptions

23. Can you provide examples of good and bad practices?
N/a

The practical operation of the Convention and related challenges

24. Please indicate what are the main challenges (e.g., problems, abuses) faced
by your State for the effective implementation and operation of the
Convention.
The intepretation of the Act and Practice Guidelines by propsective parents
posses a chlallenge on the South Africa Central Authority as some
propspective parents tend to liaise with us directly which is not acceptable.

25. Do you have any other comments about the operation of the Convention?
No

Surrogacy and intercountry adoption

26. Have you experienced any problems concerning the interplay between the
1993 Hague Convention and cross-border surrogacy arrangements?
Chapter 19 of the Children's Act, Act 38 of 2005, deals with surrogate
motherhood (Sec 292)

The agreement is entered into in SA
At least one of the commissioning parents must be domiciled in SA
Surrogate mother & partner to be domiciled in SA
Surrogate agreement is confirmed by High Court in SA
These measures greatly reduce cross-border surrogacy

13


