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I. MANDATE 
 
The Council on General Affairs and Policy of the Hague Conference, at its meeting of April 
2009 
 

“… authorised the Permanent Bureau to engage in preliminary consultations 
concerning the desirability and feasibility of a protocol to the [Hague 
Convention of 25 October 1980 on the Civil Aspects of International Child 
Abduction] containing auxiliary rules to improve the operation of the 
Convention”.1 

 
Furthermore, the Council on General Affairs and Policy requested the Permanent Bureau 
to prepare a report on the consultations for discussion at the next meeting in 2011 of the 
Special Commission on the practical operation of the Hague Convention of 25 October 
1980 on the Civil Aspects of International Child Abduction (hereinafter “the 1980 
Convention”) and the Hague Convention of 19 October 1996 on Jurisdiction, Applicable 
Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility 
and Measures for the Protection of Children (hereinafter “the 1996 Convention”). This 
was on the understanding that any decisions on the question of a protocol can only be 
taken by the Council. The Council stated that the report should also “take into account 
the extent to which the provisions of the 1996 Hague Convention supplement those of 
the 1980 Hague Convention.” 
 
To assist in the preparation of the report, in April 2010 the Council on General Affairs and 
Policy authorised the Permanent Bureau to circulate a questionnaire “to States Parties 
and Members later this year seeking general views as well as views in relation to the 
specific elements which might form part of a protocol”2 to the 1980 Convention. 
 
II. BACKGROUND 
 
The issue of a possible protocol to the 1980 Convention was first mooted at the Hague 
Conference on Private International Law in the context of discussions concerning 
transfrontier access / contact. In May 2000, in response to a proposal by the delegations 
of Australia, Spain, the United Kingdom and the United States of America,3 the Special 
Commission on General Affairs and Policy of the Conference asked the Permanent Bureau 
to prepare a report on the desirability and usefulness of a protocol which might improve 
Article 21 of the Convention.4 In response to this request, in July 2002, the Report on 
Transfrontier Access / Contact was published.5 The Special Commission of October 2002 

                                                 
1 “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference 
(31 March – 2 April 2009)”, p. 2, available on the Hague Conference website at < www.hcch.net > under “Work 
in Progress” then “General Affairs”. 
2 “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference 
(7-9 April 2010)”, p. 2, available on the Hague Conference website at < www.hcch.net > under “Work in 
Progress” then “General Affairs”. 
3 Work. Doc. No 3, Proposal submitted by the delegations of Australia, Spain, the United Kingdom and the 
United States of America at the Special Commission on General Affairs and Policy of the Conference (8-12 May 
2000). 
4 The Special Commission on General Affairs and Policy of the Hague Conference (8-12 May 2000) agreed to 
request the Permanent Bureau to: “prepare by the Nineteenth Diplomatic Session of the Hague Conference a 
report on the desirability and potential usefulness of a protocol to the 1980 Hague Convention … that would 
provide in a more satisfactory and detailed manner than Article 21 of that Convention for the effective exercise 
of access / contact between children and their custodial and non-custodial parents in the context of 
international child abductions and parent re-locations, and as an alternative to return requests”, “Conclusions of 
the Special Commission of May 2000 on General Affairs and Policy of the Conference”, Prel. Doc. No 10 of June 
2002 for the attention of the Nineteenth Session, available on the Hague Conference website at 
< www.hcch.net > under “Work in Progress” then “General Affairs”, p. 34. 
5 W. Duncan, “Transfrontier Access / Contact and the Hague Convention of 25 October 1980 on the Civil Aspects 
of International Child Abduction, Final Report”, Prel. Doc. No 5 of July 2002 for the attention of the Special 
Commission of September / October 2002, available on the Hague Conference website at < www.hcch.net > 
under “Child Abduction Section” then “Special Commission meetings on the practical operation of the 
Convention”. 
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decided that it would be premature to begin work on a protocol, but stated that work 
should continue on the development of a guide to good practice on the issue of 
transfrontier contact / access in the context of the 1980 Convention.6 
 
 
At the 2006 Special Commission on the 1980 and 1996 Hague Conventions,7 Switzerland 
put forward a more general proposal for a protocol. This proposal suggested that a 
protocol might contain provisions: 
 
 requiring attempts at mediation or conciliation to secure the voluntary return of the 

child within the meaning of Article 10 (in association with Art. 7 c)); 
 
 providing for the child and parents to have an opportunity to be heard; 
 
 formulating in detail the procedure and measures to secure the safe return of the 

child (as per Art. 7 h)) and the arrangements for securing rights of access 
(Art. 21); 

 
 creating supplementary rules allowing the authorities of the requested State to 

obtain information on custody rights, on the relationship between the child and its 
parents and on the well being of the child once returned to his country of habitual 
residence; 

 
 reducing the period of one year set out in Article 12; and 
 
 amending Article 13(1) b) so as to clarify the relationship between the principle of 

returning the abducted child and the interests of the child.8 
 
 
Experts present at the Special Commission meeting were divided on the proposal, and 
whilst the potential value of a protocol was recognised by the Special Commission, it was 
determined not to be an immediate priority.9 
 
Switzerland’s proposal to begin work on a protocol had been first presented in 2005 to 
the Special Commission on General Affairs and Policy of the Conference.10 The proposal 

                                                 
6 “Report and Conclusions of the Special Commission concerning the Hague Convention of 25 October 1980 on 
the Civil Aspects of International Child Abduction (27 September – 1 October 2002)”, drawn up by the 
Permanent Bureau, Prel. Doc. No 5 of March 2003 – see Conclusion No 2, p. 42. Available on the Hague 
Conference website ibid. 
7 Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 
on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention 
of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of 
Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006). 
8 See paras 251 et seq, of the “Report of the Fifth Meeting of the Special Commission to review the operation of 
the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical 
implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children 
(30 October – 9 November 2006)”. 
9 See “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the 
operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and 
the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, 
Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the 
Protection of Children (30 October – 9 November 2006)”, Recommendations Nos 1.7.3 and 1.8.3. The Swiss 
proposal was reiterated in the Hague Conference’s Council on General Affairs and Policy in 2006, 2007, 2008 
and 2009. 
10 See “Report of the Special Commission on General Affairs and Policy of the Conference of 31 March – 1 April 
2005”, Prel. Doc. No 32 A of May 2005, at p. 34, available on the Hague Conference website at 
< www.hcch.net > under “Work in Progress” then “General Affairs”. 
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was raised again at meetings of the Special Commission on General Affairs and Policy11 
in 2006, 2007 and a draft additional protocol was submitted by Switzerland in 2008.12 In 
2008, the Council had reserved for future consideration the feasibility of a protocol 
containing auxiliary rules designed to improve the operation of the Convention.13 
Switzerland also presented to the 2010 Council on General Affairs and Policy a list of 
matters to be considered in view of a supplementary instrument to the 
1980 Convention.14 
 
 
III. THE CONSULTATIONS 
 
(a) States Parties and Members of the Hague Conference 
 
The consultation process focused primarily on the States Parties to the 1980 Convention, 
as well as Members of the Hague Conference. In December 2010, the Permanent Bureau 
circulated to States Parties and Members a Questionnaire on the desirability and 
feasibility of a protocol to the 1980 Convention,15 seeking general views as well as views 
in relation to specific elements which might form part of a protocol, according to the 
mandate given by the Council on General Affairs and Policy. It was not the objective to 
gather opinions on the precise rules or language that should appear in a protocol, but 
rather on the broad elements which might be covered by a protocol, as well as the 
feasibility of achieving consensus on these matters. 
 
As of 1 May 2011, responses to the Questionnaire have been received from 16 States 
Parties and Members.16 This includes a response from the European Union all of whose 
27 Member States are States Parties to the 1980 Convention. It seems likely that more 
responses to the Questionnaire will be returned in the forthcoming weeks. Also, at this 
point the European Union has not commented on the specific elements that might form 
part of a protocol or on the priority that should be attributed to them. The responses to 
date are summarised in Part V of this preliminary Report. 
 
(b) Judges and academics 
 
In the course of 2009, the Permanent Bureau conducted a review of publications in which 
proposals had been made for a protocol to or amendments of the 1980 Convention. The 
Permanent Bureau also sought the opinions of a number of academics and researchers 
known to have a specialist interest in the Convention.17 Members of the International 
Hague Network of Judges were also canvassed for their opinions.18 In all cases opinions 
were sought on the desirability and feasibility of a protocol containing auxiliary rules to 
improve the operation of the 1980 Convention. 
 

                                                 
11 In 2007 the work undertaken by the Special Commission on General Affairs and Policy of the Hague 
Conference was taken over by the Council on General Affairs and Policy of the Hague Conference (see the 
Statute of the Hague Conference on Private International Law). 
12 Draft Additional Protocol to the Hague Convention of 25 October 1980 on the Civil Aspects of International 
Child Abduction (submitted by the Swiss delegation), available on the Hague Conference website at 
< www.hcch.net > under “Work in Progress” then “General Affairs”. 
13 Op. cit. note 1, p. 2. 
14 Work. Doc. No 2 of 7 April 2010. 
15 “Questionnaire on the desirability and feasibility of a protocol to the Hague Convention of 25 October 1980 on 
the Civil Aspects of International Child Abduction”, Prel. Doc. No 2 of December 2010 for the attention of the 
Special Commission of June 2011 on the practical operation of the 1980 Hague Child Abduction Convention and 
the 1996 Hague Child Protection Convention, available on the Hague Conference website at < www.hcch.net > 
under “Work in Progress” then “Child Abduction”, also annexed to this document. 
16 Australia, Bahamas, Burkina Faso, Chile, China (Mainland, Hong Kong SAR), Colombia, Dominican Republic, 
El Salvador, European Union, Mexico, Montenegro, New Zealand, Norway, Switzerland, Ukraine and Zimbabwe. 
17 Twenty-five academics and researchers were contacted from Argentina, Brazil, Canada, France, Germany, 
Japan, New Zealand, Spain, Switzerland, the United Kingdom and the United States of America. 
18 A list of the current members of the International Hague Network of Judges is available on the Hague 
Conference website at < www.hcch.net > under “Child Abduction Section” then “The International Hague 
Network of Judges”. 

 

http://www.hcch.net/upload/wop/abductprot_ch_e.pdf
http://www.hcch.net/upload/wop/abductprot_ch_e.pdf
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Nine responses were received from academics and researchers19 and nine from Network 
Judges.20 The views expressed are set out in Part VI of this preliminary Report on a non-
attributable basis, together with views gleaned from the academic and other literature 
surveyed. 
 
IV. PURPOSE OF THE PRELIMINARY REPORT 
 
The detailed discussion of the desirability and feasibility of a protocol to the 
1980 Convention is to take place during the second part of the Special Commission 
meeting, which is due to take place (tentatively) from 24 January to 1 February 2012. 
 
The Permanent Bureau had decided to prepare this preliminary Report in order to make 
available as much background information as possible for the first part of the Special 
Commission meeting (1-10 June 2011). The final Report will be prepared for the second 
part of the meeting. 
 
The purpose of the Report is to present an overview of opinions, especially of States 
Parties to the 1980 Convention, concerning the desirability and feasibility of a protocol to 
the Convention, including opinions concerning the possible elements within such a 
protocol. The Report is written to assist States Parties and Members of the Hague 
Conference in forming a judgment on whether the Hague Conference should embark on 
formal negotiations on a protocol. The final decision on whether the formal process 
should begin lies with the Council on General Affairs and Policy of the Hague Conference. 
 
V. VIEWS OF SOME STATES PARTIES AND MEMBERS 
 
A. Possible components of a protocol 
 
(It should be noted that, in the absence of comments by the European Union on possible 
specific components of a protocol, this section summarises the views of 16 States Parties 
to the Convention or Members of the Hague Conference.) 
 
1. Mediation, conciliation and other similar means to promote the amicable 

resolution of cases under the Convention 
 
1.1 Expressly authorising the use of mediation / conciliation / other means to 

promote the amicable resolution of cases under the Convention21 
 
Several responses expressed the view that expressly authorising the use of mediation, 
conciliation or other means to promote the amicable resolution of cases under the 
Convention could serve a useful purpose22 and should cover amicable solutions in a 
broad sense, including other forms of alternative dispute resolution in addition to 
mediation or conciliation.23 Compared to judicial resolution of cases, mediation, 
conciliation and other means of alternative dispute resolution have been described as a 
less traumatising process for the child24 as well as facilitating in some instances a prompt 
return of the child.25 However, on this last aspect, several responses expressed the need 
for careful 

                                                 
19 Carol Bruch, Andreas Bucher, Cristina Gonzalez-Beilfuss, Ann Laquer Estin, Marilyn Freeman, Estelle Gallant, 
Nigel Lowe, María Susana Najurieta, Nicola Taylor and Pauline Tapp. 
20 Justices Victoria Bennett (Australia), Peter Boshier (New Zealand), Robine de Lange-Tegelaar (Netherlands), 
Javier Forcada (Spain), Ricardo Pérez Manrique (Uruguay), Marjatta Möller (Finland), George Serghides 
(Cyprus), Graciela Tagle (Argentina) and Mathew Thorpe (United Kingdom). 
21 The following entities have not responded to or expressed views on this particular question: China, European 
Union, Norway. 
22 Australia, Bahamas, Burkina Faso, Chile, China (Hong Kong SAR), Colombia, El Salvador, Montenegro, 
Switzerland, Ukraine, Zimbabwe. 
23 El Salvador. 
24 Switzerland, Zimbabwe. 
25 Colombia, Dominican Republic, Montenegro. 
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consideration to ensure that mediation or other processes to bring about amicable 
solutions do not result in an undue delay in the return procedure.26  
 
One response (New Zealand) expressed the view that such provision would not be 
appropriate in a protocol, arguing that Article 7 of the 1980 Convention appeared to be 
sufficient. New Zealand noted that, considering the broad substantive issues involved in 
mediation, introducing a protocol on the area may create jurisdictional issues. Finally, it 
expressed concerns about the promotion of mediation to such a point that it became 
automatic in return proceedings, as this could reduce the incentive of the taking parent 
to act lawfully prior to the return.27 
 
While a number of responses have not settled priorities on this issue,28 a majority gave 
high priority to this issue29 while one gave low priority.30 

 
1.2 Addressing issues of substance and procedure surrounding the use of such 

means (e.g., concerning matters such as confidentiality, the 
interrelationship between the mediation process and return proceedings, 
or the recognition and enforcement of agreements resulting from 
mediation)31 

 
Several responses32 expressed the view that it would be appropriate to address issues of 
substance and procedure surrounding the use of such means (e.g., concerning matters 
such as confidentiality, the interrelationship between the mediation process and return 
proceedings, or the recognition and enforcement of agreements resulting from 
mediation). According to these views, possible provisions should describe general rules 
on which such methods should be based33 and could be imported from the principles 
being developed by the Working Party on Mediation in the context of the Malta Process.34 
 
In addition, it has been suggested that the following specific issues be addressed in a 
possible protocol: 
 

o the relationship between the mediation procedure and the return procedure;35 

o the timeframe of the mediation process;36 

o the practical issues arising from a mediation process when one parent is 
abroad;37 

o admissibility of mediation;38 

o the procedures concerning the appointment of a mediator;39 

                                                 
26 Bahamas, Dominican Republic, Switzerland. 
27 New Zealand. 
28 The following entities have not mentioned any priorities in responding to this question: Chile, Mexico, 
Montenegro, New Zealand, Ukraine, Zimbabwe. 
29 Australia, Burkina Faso, China (Hong Kong SAR), Colombia, Dominican Republic, El Salvador, Montenegro, 
Switzerland. 
30 Bahamas. 
31 The following entities have not responded to or expressed views on this particular question: China, European 
Union, Norway. 
32 Australia, Burkina Faso, Chile, China (Hong Kong SAR), El Salvador, Ukraine.  
33 Switzerland, Ukraine (response to Question 1.1). 
34 Australia. See "The ‘Principles for the establishment of mediation structures in the context of the Malta 
Process’ and the Explanatory Memorandum”, Prel. Doc. No 6 of May 2011 for the attention of the Special 
Commission of June 2011 on the practical operation of the 1980 Hague Child Abduction Convention and the 
1996 Hague Child Protection Convention, available on the Hague Conference website at < www.hcch.net > 
under “Work in Progress” then “Child Abduction”. 
35 Chile, Switzerland. 
36 Bahamas, Chile. 
37 Chile. 
38 Australia. 
39 Bahamas (response to Question 1.1). 
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o the confidentiality of the mediation process;40 

o the person and / or entities that should bear the cost of such process;41 

o the guarantee of recognition and enforcement of a settlement agreement 
reached as a result of mediation proceedings conducted in another State,42 
for example a standard application form for recognition and enforcement of 
such an agreement abroad.43 

 
The issues of timeframe, procedures for appointment of a mediator and the enforceability 
of the decision were seen as important in relation to the necessity of ensuring the prompt 
return of the child.44 
 
However, concerns were expressed regarding the feasibility of an instrument addressing 
the above issues, especially in relation to who should bear the costs of such services,45 
considering the diversity of legislation and methods among the States Parties,46 and the 
potential practical difficulties arising from the co-ordination of the authorities involved 
internally in the mediation process (Central Authorities, mediation agencies, mediators, 
judicial authorities).47  
 
Several other responses did not think it appropriate to address issues of substance and 
procedure surrounding the use of means of amicable resolution.48 Article 7 c) and 
Article 10 of the 1980 Convention appeared to some broad enough to permit the use of 
the most appropriate methods of amicable resolution disputes available in each State 
concerned.49 In addition, it was noted that the substantive issues fell outside the scope 
of the 1980 Convention and were matters for the domestic law of the competent 
authorities having jurisdiction, while the 1996 Convention dealt clearly with rules on 
jurisdiction, recognition and enforcement.50  
 
A majority of responses did not designate any priority51 or expressed it as low,52 while 
several would give high priority to this work.53 
 
 

Note by the Permanent Bureau 
 

Role of the 1996 Convention in the area of mediation and other means to bring 
about amicable resolution of cases under the 1980 Convention  

 
Similarly to the 1980 Convention,54 the 1996 Convention promotes mediation and 
other means to bring about amicable resolution of cases. The Central Authority 
designated under the 1996 Convention must take all appropriate steps to 
facilitate, by mediation, conciliation or similar means, agreed solutions for the 
protection of the person or property of the child in situations to which the 
Convention  applies.55 Such  role  of  the  Central  Authority  would  be 
particularly 

 

                                                 
40 Australia, Chile, Ukraine. 
41 Zimbabwe. 
42 Australia, Bahamas (response to Question 1.1), Chile, Poland, Switzerland, Ukraine. 
43 Ukraine. 
44 Bahamas (response to Question 1.1). 
45 Zimbabwe. 
46 Bahamas. 
47 Ukraine, Zimbabwe. 
48 Bahamas, Dominican Republic, Mexico, Montenegro, New Zealand. 
49 Bahamas, Mexico. 
50 New Zealand. 
51 The following entities have not mentioned any priorities in responding to this question: Chile, Colombia, 
Dominican Republic, Mexico, New Zealand, Ukraine, Zimbabwe. 
52 Bahamas, Montenegro. 
53 Australia, Burkina Faso, China (Hong Kong SAR), El Salvador, Switzerland. 
54 Art. 7 c). 
55 Art. 31 b). 
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relevant in relation to the exercise of visitation rights in the context of Article 35 
of the 1996 Convention, which supplements Article 21 of the 1980 Convention. 

 
In the context of child abduction proceedings under the 1980 Convention, and as 
mentioned in some responses to the Questionnaire, one of the main issues raised 
by the use of mediation in the context of abduction proceedings is the question of 
jurisdiction of the authorities where the mediation takes place. In most cases, this 
is the State to which the child has been abducted. In many legal systems, the 
mediated agreement needs to be made part of a decision or registered with the 
court to have legal effect and / or be enforceable. In abduction cases, the 
competent authorities of the requested State often do not have jurisdiction to 
render the agreement binding or enforceable and even if they do, the recognition 
and enforcement of such a decision may be refused by the requesting State. 

 
In contrast, Article 9 of the 1996 Convention provides for the possibility of the 
competent authority of the requested State, where the child is present, to request 
the competent authority of the State of the habitual residence of the child, directly 
or with the assistance of the Central Authority of that State, to be authorised to 
exercise jurisdiction to take the measures of protection which it considers to be 
necessary, including a decision to make a mediated agreement part of a court 
order, in so far as its contents come within the scope of the 1996 Convention.56 
For this purpose, the 1996 Convention expressly provides that the authorities 
concerned may proceed to an exchange of views. Once the competent authority of 
the State of habitual residence has accepted this request, the authority initiating 
the request may exercise jurisdiction in place of the competent authority of the 
State of the habitual residence of the child. Decisions taken under this transfer of 
jurisdiction are entitled under the Convention to the same regime for their 
recognition and enforcement as any other decision taken on the grounds provided 
by the Convention. They are therefore recognised by operation of law in all other 
Contracting States (Art. 23(1)) and must be declared enforceable upon the 
request of a party (Art. 26), subject to the limited grounds on which recognition 
may be refused under the Convention (Art. 23(2)). 

 
The flexibility offered by the 1996 Convention may be a good mechanism to solve 
jurisdiction issues, in particular in relation to mediation.57 

 
 
 
2. Direct judicial communications 
 
2.1 Providing a legal basis for use of direct cross-border judicial 

communications in respect of cases brought under the Convention58 
 
Several responses were favourable to providing a legal basis for the use of direct cross-
border judicial communications in respect of cases brought under the Convention.59 

                                                 
56 This would not include, for example, agreements concerning child support (see Art. 4 e)). 
57 See the Draft Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of 
International Child Abduction, Part V – Mediation, Chapter 13, in particular para. 286 and the Draft Practical 
Handbook on the operation of the 1996 Child Protection Convention, Chapter 13, pp. 100-103.  
58 The following entities have not responded to or expressed views on this particular question: China, European 
Union, Norway. 
59 Australia, Bahamas, Chile, China (Hong Kong SAR), Colombia, El Salvador, Montenegro, Switzerland, 
Ukraine, Zimbabwe. 
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Several responses were supportive of the use of direct judicial communications to ensure 
the proper operation of the Convention,60 especially in the context of safe return of the 
child61 and enforcement of return orders.62 Providing such legal bases for the use of 
direct judicial communications was seen as a means to encourage the use of direct 
judicial communications in States that have been sceptical so far, in particular due to 
their legal tradition and practice,63 and as an opportunity to clarify the role of the Central 
Authority compared to the role of judicial authorities in their co-operation and 
communications, including the circumstances and procedures required of Central 
Authorities to seek assistance through the judicial network in respect of particular 
cases.64 
 
 
By contrast, one response (New Zealand) expressed the view that, despite the usefulness 
of direct judicial communications, it would not be appropriate to deal with this issue in a 
protocol since these issues are governed by the law of the State of the judicial authorities 
which are seised of the matter. In contrast, soft law, such as the current Draft General 
Principles on Direct Judicial Communications65 should be promoted.66 
 
 
Several responses did not have settled priorities on this issue67 or set it low68 while 
approximately a third considered it as high priority.69 
 
 
2.2 Defining the scope of such direct communications and setting out 

procedural safeguards for their use70 
 
Several responses found it necessary to define the scope of such direct communications 
and to set out procedural safeguards for the use of direct judicial communications.71 In 
particular, it was viewed as necessary to provide clear rules on the role of the authorities 
involved, including Central Authorities, in the context of such communications.72 One 
response also highlighted the need for clear rules applicable to situations where a 
procedure on the merits takes place before the courts of the State of the child’s habitual 
residence.73  

 
On the contrary, two responses did not see binding provisions as appropriate in this area 
and would rather pursue the establishment of non-binding rules or guidance.74 
 

                                                 
60 Chile, Montenegro, Switzerland. 
61 Chile, Switzerland. 
62 Chile. 
63 Chile, Ukraine. 
64 Australia, Switzerland, Zimbabwe. 
65 “Emerging rules regarding the development of the International Hague Network of Judges and draft general 
principles for judicial communications, including commonly accepted safeguards for direct judicial 
communications in specific cases, within the context of the International Hague Network of Judges”, Prel. Doc. 
No 3 A of March 2011, for the attention of the Special Commission of June 2011 on the practical operation of 
the 1980 Hague Child Abduction Convention and the 1996 Hague Child Protection Convention, available on the 
Hague Conference website at < www.hcch.net > under “Work in Progress” then “Child Abduction”. 
66 New Zealand. 
67 The following entities have not mentioned any priorities in responding to this question: Australia, Burkina 
Faso, Colombia, Mexico, Ukraine, Zimbabwe. 
68 China (Hong Kong SAR), Montenegro, New Zealand. 
69 Bahamas, Chile, Dominican Republic, El Salvador, Switzerland.  
70 The following entities have not responded to or expressed views on this particular question: China, European 
Union, Mexico, Norway, Zimbabwe. 
71 Australia, Bahamas, Chile, China (Hong Kong SAR), Dominican Republic, El Salvador, Montenegro, 
Switzerland. 
72 El Salvador, Switzerland. 
73 Switzerland. 
74 New Zealand, Ukraine. 
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Several responses did not have settled priorities on this issue75 or set it as low76 while 
approximately a third considered it as high.77 
 
 
2.3 Providing an explicit basis for the International Hague Network of Judges78 
 
Providing an explicit basis for the International Hague Network of Judges was considered 
as useful by a majority of responses.79 It was seen as an opportunity to clarify the role 
and the use of the International Hague Network, by contrast with the role of the Central 
Authority.80 
 
One response (New Zealand) did not consider an explicit basis for the International 
Hague Network of Judges as necessary or as an area where consensus is likely to be 
achieved. That response highlighted the differences in domestic legislation in this regard, 
in addition to the fact that governmental authorities and judicial authorities might have 
different perspectives on the issue. 
 
The majority of responses did not have settled priorities on this issue81 or set it as low82 

while two responses considered it as high.83 
 
 
 

Note by the Permanent Bureau 
 

Role of the 1996 Convention to promote direct judicial communications in respect 
of cases brought under the 1980 Convention 

 
While the 1996 Convention does not expressly promote direct judicial 
communications, it provides a legal basis for its use in some specific contexts. 

 
By way of exception, the competent authority of the State of habitual residence of 
the child84 may request directly that the authority of another State85 assume 
jurisdiction to take measures of protection, if it considers that the other authority 
would be better placed in the particular case to assess the best interests of the 
child.86 For such a purpose, the authorities concerned may proceed to an 
exchange of views.87 Such direct judicial communications may also operate where 
the transfer of jurisdiction is requested by the other authority.88 

 
Apart from situations where a transfer of jurisdiction is relevant, the 1996 
Convention provides a legal framework for direct judicial communications in some 
other scenarios where co-operation between judicial authorities may be 

                                                 
75 The following entities have not mentioned any priorities in responding to this question: Australia, Burkina 
Faso, Colombia, Mexico, Ukraine, Zimbabwe. 
76 China (Hong Kong SAR), Montenegro, New Zealand. 
77 Bahamas, Chile, Dominican Republic, El Salvador, Switzerland. 
78 The following entities have not responded to or expressed views on this particular question: China, European 
Union, Mexico, Norway. 
79 Australia, Bahamas, Chile, China (Hong Kong SAR), Colombia, El Salvador, Montenegro, Switzerland, 
Ukraine, Zimbabwe. 
80 Australia, Switzerland. 
81 The following entities have not mentioned any priorities in responding to this question: Australia, Burkina 
Faso, Chile, Colombia, El Salvador, Mexico, Ukraine, Zimbabwe. 
82 Bahamas, China (Hong Kong SAR), Montenegro, New Zealand. 
83 Dominican Republic, Switzerland. 
84 As well as the competent authorities of the State of presence of child having jurisdiction under Art. 6. 
85 Art. 8(2) states that the Contracting States whose authorities may be addressed are (1) a State of which the 
child is a national, (2) a State in which property of the child is located, (3) a State whose authorities are seised 
of an application for divorce or legal separation of the child's parents, or for annulment of their marriage or 
(4) a State with which the child has a substantial connection. 
86 Art. 8(1). 
87 Art. 8(3). 
88 The same authorities mentioned by Art. 8(2), see note 85. See Art. 9. 
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necessary. In particular, in the context of the safe return of a child, the court of 
State A, where the child is habitual resident, contemplating a measure of 
protection to ensure the safe return of the child, may, under Article 34, request 
the court of State B, where the child is present, to communicate information to it 
relevant to the protection of the child. Conversely, the court of State B would not 
be able to submit such a request under the 1996 Convention, except in the case 
of urgency.89 Direct judicial communications may also take place under 
Article 35(1) with a view to requesting assistance in the implementation of 
measures taken under the 1996 Convention, especially in securing the effective 
exercise of rights of access as well as of the right to maintain direct contacts on a 
regular basis. 

 
In relation to safeguards for the use of such communications, the 1996 
Convention provides for some in relation to the use of personal data90 and 
confidentiality,91 as well as prohibiting requests for and transmission of 
information in situations of possible danger to the child’s person or property, or 
serious threat to the liberty or life of a member of the child’s family.92 However, 
the 1996 Convention does not address safeguards relating to due process, such as 
those addressed in the current Draft General Principles on Direct Judicial 
Communications.93 

 
 
3. Expeditious procedures 
 
3.1 More explicit or stricter provisions to ensure that return applications are 

processed rapidly at first instance, on appeal and at the enforcement 
stage94 

 
Several responses thought that more explicit or stricter provisions to ensure that return 
applications are processed rapidly at first instance, on appeal and at the enforcement 
stage could serve a useful purpose95 despite concerns expressed on the possibility of 
achieving consensus on this issue.96 Some noted that Article 11 of the Convention does 
not appear to be sufficient, with significant delay encountered in child abduction cases,97 

including by Central Authorities which may hold up the filing of return applications before 
judicial authorities or delay notification of decisions.98 Other responses suggested that 
the inclusion of more explicit or stricter provisions be made in conjunction with greater 
clarity as to the limited range of matters that should be considered by the courts in 
determining an application under the Convention, especially in view of the growing trend 
to consider a wide range of issues related to the “best interest of the child” rather than 
limiting matters for consideration.99 
 

                                                                                                                                                         
89 Art. 34(1). However, a Contracting State may declare under Art. 34(2) that such a request can only be 
communicated through its Central Authority. As of 10 May 2011, such a declaration has been made by a 
majority of Contracting States, namely Albania, Armenia, Bulgaria, Croatia, Cyprus, Czech Republic, Estonia, 
France, Hungary, Ireland, Latvia, Lithuania, Malta, Poland, Romania, Slovakia, Spain, Ukraine. 
90 Art. 41. 
91 Art. 42. 
92 Art. 37. 
93 Op. cit. note 65. 
94 The following entities have not responded to or expressed views on this particular question: China, European 
Union, Zimbabwe. 
95 Australia, Burkina Faso, Chile, China (Hong Kong SAR), Colombia, Dominican Republic, El Salvador, Norway, 
Switzerland. 
96 Norway. 
97 Chile, Switzerland. 
98 Chile, Mexico. 
99 Australia, Mexico. 
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Several responses expressed the view that such stricter provisions would not be 
appropriate.100 Articles 2 and 11 were seen as clear enough; rather, it was felt that 
priority should be given to emphasising the practical implementation of such obligations 
and regular review of State practice.101 Stricter provisions would not ensure quicker 
procedures in practice, since delays were caused by lack of compliance of the Contracting 
States with the current provisions of the Convention, not by the terms themselves.102 In 
particular, it was highlighted that a stricter timeframe could jeopardise the quality of the 
proceedings and thus endanger the child’s best interests.103 
 
 
While the majority of responses did not express a specific priority to be given to this 
issue,104 or considered it as low,105 some considered that the issue was of high 
priority,106 also in relation to access applications.107 
 
 
4. The safe return of the child 
 
4.1 Specifying measures (e.g., interim protective orders) which may be taken 

by either of the States involved to help ensure the safe return of the child 
and, where appropriate, an accompanying parent108 

 
Specifying measures (e.g., interim protective orders) which may be taken by either of 
the States involved to help ensure the safe return of the child and, where appropriate, an 
accompanying parent was seen as useful in a number of responses.109 However, 
contradictory views have been expressed in relation to the measures to be specified. 
While at least two responses suggested that the responsibilities of the Central Authority 
of the requesting State to ensure the safe return of the child and accompanying parent 
be specified, as well as the responsibilities of other authorities involved such as 
Embassies,110 another emphasised the role of the parents in the matter and suggested 
that the completion of specific actions by the requesting parent be facilitated.111 While it 
was also seen as appropriate to specify the protective measures to be taken in both 
States involved,112 another response was not supportive of specific requirements for the 
Central Authority itself to seek orders in these maters.113 Two responses highlighted that 
the list of specified measures should be non-exclusive.114 
 
Two States considered that such provisions did not appear to be appropriate or 
needed.115 In particular, considering that the current flexibility of the Convention was 
appropriate, it must stay as broad as possible so as not to restrain the measures that the 
Central Authority could take to ensure a safe return.116 According to these views, such 
specific measures should therefore be left to domestic law.117 It was also emphasised 

                                                 
100 Bahamas, Montenegro, New Zealand, Ukraine.  
101 New Zealand. 
102 Ukraine. 
103 Montenegro. 
104 The following entities have not mentioned any priorities in responding to this question: Burkina Faso, 
Colombia, Mexico, Montenegro, New Zealand, Ukraine, Zimbabwe. 
105 Bahamas, China (Hong Kong SAR). 
106 Australia, Chile, Dominican Republic, El Salvador, Switzerland. 
107 Chile. 
108 The following entities have not responded to or expressed views on this particular question: China, European 
Union. 
109 Australia, Burkina Faso, Chile, China (Hong Kong SAR), Dominican Republic, El Salvador, Mexico, 
Montenegro, Norway, Switzerland, Ukraine. 
110 Mexico, Switzerland. 
111 Australia. 
112 El Salvador, Switzerland. 
113 Australia. 
114 Chile, Ukraine. 
115 Bahamas, New Zealand. 
116 Bahamas, Chile. 
117 Ukraine. 
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that the main issue in the area of safe return related to the recognition and enforcement 
of the measures taken. This was already dealt with by the 1996 Convention and its 
ratification should therefore be supported.118  
 
This was a high-priority issue for seven of the responses,119 with slightly more responses 
not mentioning any priority120 or giving the issue a low priority. 
 
 
4.2 Providing for co-operation between courts or between Central Authorities 

in securing the safe return of the child and removing obstacles to return121 
 
Almost all of the responses considered that it would be useful to provide for co-operation 
between courts or between Central Authorities in securing the safe return of the child and 
removing obstacles to return.122 Such provisions were considered by States as needed in 
relation to co-operation between courts in particular,123 as well as between immigration 
authorities124 with a view to expediting proceedings.125 At least one State suggested that 
such provisions should also apply to the safe return of the accompanying parent.126 
 
Two States were of the view that such provisions were not needed,127 since Article 7 of 
the 1980 Convention already provided for co-operation between Central Authorities and 
competent authorities to secure the safe return of the child.128 
 
Most of the responses considered this to be a high priority issue,129 although a small 
number of responses expressed no priority130 or a low priority.131 
 
 
4.3 Providing for an exchange of information following the return of the 

child132 
 
The idea of providing for an exchange of information following the return of the child was 
broadly supported.133 Addressing the issue of the follow-up of the child’s situation after 
the return more generally was seen as a way to strengthen trust between States.134 In 
particular, such information was seen as helpful in ensuring that the child arrived safely, 
in considering psychological follow-up for the child,135 as well as in verifying compliance 
with the measures taken for the safe return of the child by the courts of the State to 
which the child has been removed or with any extrajudicial agreements.136 According to 

                                                 
118 New Zealand. 
119 Australia, China (Hong Kong SAR), Dominican Republic, El Salvador, Montenegro, Norway, Switzerland. 
120 The following entities have not mentioned any priorities in responding to this question: Australia, Burkina 
Faso, Chile, Colombia, Mexico, Ukraine, Zimbabwe. 
121 The following entities have not responded to or expressed views on this particular question: China, European 
Union. 
122 Australia, Burkina Faso, Chile, China (Hong Kong SAR), Dominican Republic, El Salvador, Mexico, 
Montenegro, Norway, Switzerland, Ukraine, Zimbabwe. 
123 Chile. 
124 Mexico. 
125 Mexico, Zimbabwe. 
126 Chile. 
127 Bahamas, New Zealand. 
128 New Zealand. 
129 Chile, China (Hong Kong SAR), El Salvador, Montenegro, Norway, Switzerland. 
130 The following entities have not mentioned any priorities in responding to this question: Burkina Faso, 
Colombia, Dominican Republic, New Zealand, Ukraine, Zimbabwe. 
131 Bahamas. 
132 The following entities have not responded to or expressed views on this particular question: China, European 
Union, Norway, Zimbabwe. 
133 Burkina Faso, Chile, China (Hong Kong SAR), Dominican Republic, El Salvador, Montenegro, Switzerland, 
Ukraine. 
134 Switzerland. 
135 Burkina Faso. 
136 Australia, Chile. 
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two States, such feedback could permit the court ordering the return of the child to 
develop more efficient practices for the safe return of the child and better co-operation 
with the authorities of the State of the child's habitual residence.137 In this regard, it has 
been suggested that there is a crucial need for the prompt taking of a decision on the 
merits by the courts of the State of the child’s habitual residence after the return.138 
 

Switzerland is of the view that addressing more generally the issue of the follow-up of 
the child after the return is seen as a way to strengthen trust between States. In its 
response to Preliminary Document No 1 of November 2010, “Questionnaire concerning 
the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects 
of International Child Abduction and the Hague Convention of 19 October 1996 on 
Jurisdiction, Applicable Law, Recognition, Enforcement and Co-Operation in Respect of 
Parental Responsibility and Measures for the Protection of Children” (hereinafter “the 
General Questionnaire”), Switzerland mentioned also that ensuring co-operation between 
Central Authorities is important after the return and that, for this purpose, 
recommendations are not enough and binding rules are necessary.139 
 

For three States, such provisions were not appropriate,140 while one was undecided on 
this suggestion.141 As a matter of respect for the legal system of the State of habitual 
residence, it should be accepted that that State has the ability to protect the child on 
return.142 In addition, it was noted that such provisions would impose an unnecessary 
burden on the individual States.143 
 
Some of the responses gave the issue a high priority,144 while the remainder gave it a 
medium priority,145 low priority146 or did not mention any.147  
 

It is worth recalling here that during the Special Commission in 2006, “[p]ositive 
consideration was given to the possibility of a Protocol to the 1980 Convention which 
would provide a clear legal framework for the taking of protective measures to secure the 
safe return of the child (and where necessary the accompanying parent). The potential 
value of a Protocol was recognised though not as an immediate priority.”148 
 
 

 
Note by the Permanent Bureau 

 
Role of the 1996 Convention in respect of the safe return of the child  

 
As highlighted by some responses, the 1996 Convention can play an important 
role in ensuring the safe return of the child, in particular through the use of Article 
11, which provides for a ground of jurisdiction for cases of urgency,149 including in 
the context of return proceedings under the 1980 Convention.150 The authorities 
that are seised with a return application may order under this ground measures of 

                                                 
137 Australia, Switzerland. 
138 Switzerland. 
139 See the response from Switzerland to Question 6.8 of the General Questionnaire. 
140 Bahamas, Mexico, New Zealand. 
141 Australia. 
142 New Zealand. 
143 Australia, New Zealand. 
144 China (Hong Kong SAR), El Salvador, Montenegro. 
145 Switzerland. 
146 Bahamas, Mexico. 
147 The following entities have not mentioned any priorities in responding to this question: Australia, Burkina 
Faso, Chile, Colombia, Dominican Republic, New Zealand, Ukraine, Zimbabwe. 
148 See op. cit. note 9, Recommendation No 1.8.3.  
149 See the Draft Practical Handbook on the operation of the 1996 Child Protection Convention, Chapter 6, 
pp. 41-46. 
150 See ibid, Chapter 13, pp. 87-92. 
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protection to help ensure the safe return of a child. The measures will lapse when 
the authorities of the requesting State take the measures that are required by the 
situation.151 Such measures taken in cases of urgency are entitled under the 
Convention to be recognised by operation of law and enforced in the State to 
which the child is to be returned. However, only measures of protection for the 
benefit of a child fall within the scope of the 1996 Convention; an order made to 
protect an accompanying parent, unless made also for the child’s protection, 
would not come within the scope of the Convention. 

 
Article 24 of the Convention, which allows for advance recognition of the urgent 
measures, may also be of use in the context of safe return in order to have an 
assurance that the urgent protective measure in relation to the child will be 
respected in the country of habitual residence.152 

 
The 1996 Convention may also permit to a certain extent an exchange of 
information following the return of the child through the use of Article 32. In cases 
where a child may be considered as having a substantial connection with the 
former requested State under the 1980 Convention return proceedings, the 
Central Authority of that State may request, with supporting reasons, the Central 
Authority of the State of habitual residence of the child to provide a report on the 
situation of the child following the return, or request a competent authority to 
consider the need for measures of protection. 

 
 
 
5. Allegations of domestic violence 
 
5.1 Providing guidance on the manner in which allegations of domestic 

violence should be handled in the context of proceedings for the return of 
a child153 

 
All the responses considered that providing guidance on the manner in which allegations 
of domestic violence should be handled in the context of proceedings for the return of a 
child would be useful.154 One State was of the view that work on such possible provisions 
should involve specialists in the field of domestic violence.155 Two other States 
considered as potentially beneficial that, where it is anticipated that the respondent may 
raise an allegation of domestic violence, the requesting State should provide information 
about any alleged domestic violence and about the laws and services available to protect 
and support the child and respondent were a return order to be made.156 In particular, 
return should be ordered where the requesting State provides assurance of addressing 
those issues upon the child's return.157 Others mentioned that it would be useful to 
promote a consistent and uniform approach on the issue,158 especially regarding the 
construction of the exception to the return under Article 13 b) of the Convention (grave 
risk).159 Consideration should also be given to the living conditions of the child after the 
return, which relate closely to the Article 13 b) exception.160  
 

                                                                                                                                                         
151 Art. 11(2). 
152 See Draft Practical Handbook on the operation of the 1996 Child Protection Convention, paras 10.7-10.11. 
153 The following entities have not responded to or expressed views on this particular question: China, European 
Union, Norway. 
154 Australia, Burkina Faso, Chile, China (Hong Kong SAR), Dominican Republic, El Salvador, Mexico, 
Montenegro, New Zealand, Ukraine, Zimbabwe. 
155 El Salvador. 
156 Australia, Mexico. 
157 Mexico (response to Question 9.3). 
158 Bahamas, Chile, Dominican Republic, Mexico, New Zealand. 
159 Chile, Dominican Republic, Mexico, New Zealand. 
160 Switzerland. 
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It was noted that the 1996 Convention could be of use to a certain extent,161 although it 
was also observed that there is no provision for jurisdiction to take protective measures 
in this context unless the measures are urgent.162 As a result, two States suggested that 
such provisions should also deal with the issue of the jurisdiction and powers of the 
authorities seised of a return application to take protective measures.163 
 
However, one State warned that careful consideration should be given to ensuring that 
such guidelines would not restrict the discretion of the judicial authorities.164 
 
Views on the priority of this issue165 were evenly divided between those giving it low,166 
medium167 and high priority.168 
 
 

Note by the Permanent Bureau 
 

Role of the 1996 Convention in respect of allegations of domestic violence in the 
context of return proceedings under the 1980 Convention  

 
The Permanent Bureau refers to Preliminary Document No 9 published for the 
attention of the Special Commission of June 2011 on the practical operation of the 
1980 Hague Child Abduction Convention and the 1996 Hague Child Protection 
Convention. That document deals more closely with the issue of domestic and 
family violence and the Article 13(1) b) “grave risk” exception, including the 
interaction between the 1980 Convention and the 1996 Convention and domestic 
violence issues.169 

 
 
 
6. The views of the child 
 
6.1 Further provisions concerning the right of the child to be heard and to have 

his or her views taken into account in the course of return proceedings170 
 
The views expressed on the need for further provisions concerning the right of the child 
to be heard and to have his or her views taken into account in the course of return 
proceedings were finely balanced. 
 
A majority171 considered that such provision may be of use to ensure that the child is 
heard in return proceedings, since this is not provided for in the Convention. In 
particular, it was suggested that the conditions for such hearing be addressed.172 
 

                                                 
161 New Zealand. 
162 Switzerland. 
163 Switzerland, Ukraine. 
164 Bahamas. 
165 The following entities have not mentioned any priorities in responding to this question: Australia, Burkina 
Faso, Chile, Colombia, Dominican Republic, Mexico, Ukraine, Zimbabwe. 
166 Bahamas, New Zealand. 
167 Montenegro, Switzerland. 
168 China (Hong Kong SAR), El Salvador. 
169 See “Domestic and Family Violence and the Article 13 ‘Grave Risk’ Exception in the operation of the Hague 
Convention of 25 October 1980 on the Civil Aspects of International Child Abduction: A Reflection Paper”, Prel. 
Doc. No 9 of May 2011, paras 128-132. 
170 The following entities have not responded to or expressed views on this particular question: China, European 
Union, Norway. 
171 Burkina Faso, China (Hong Kong SAR), Dominican Republic, El Salvador, Mexico, Switzerland, Ukraine. 
172 Burkina Faso, Ukraine. 
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In contrast, the remaining responses were more sceptical and would consider such 
provisions as unnecessary or redundant,173 taking into account the relevant provisions of 
the United Nations Convention on the Rights of the Child174 as well as of other regional 
instruments.175 According to these views, better implementation of the Convention on 
the Rights of the Child should therefore be promoted first, as well as greater 
standardisation of practices.176 This issue was also seen as a matter for each State to 
determine according to its own laws and procedures,177 with two States noting that many 
States already had such provisions in place in their domestic legislation.178 
 
One State took the view that instead of dealing with the question of the hearing of the 
child, a possible protocol should address the issue of the representation of the child in 
return and access proceedings, especially by the use of a guardian ad-litem or similar 
institution.179 
 
The priorities expressed on this topic180 reflected the views as to its usefulness, with one 
State expressing a medium priority181 and the remaining States balanced between low182 
and high priority.183 
 
 
7. Enforcement of return orders 
 
7.1 Explicit provisions concerning enforcement procedures (e.g., limiting legal 

challenges, promoting voluntary compliance)184 
 
For several responses, explicit provisions concerning enforcement procedures (e.g., 
limiting legal challenges, promoting voluntary compliance) could be of use,185 especially 
regarding the limitation of challenges. Challenges were considered as one important 
obstacle to the enforcement of return orders, creating delays that could even in some 
cases lead to a change of decision concerning the return of the child considering the time 
that had elapsed and the adaptation of the child to a new environment.186 One State 
considered that voluntary compliance may increase the risk of abductions and further 
litigation and therefore should not be promoted.187 
 

                                                 
173 Australia, Chile, Colombia, Montenegro, New Zealand, Zimbabwe. 
174 Art. 12: “1. States Parties shall assure to the child who is capable of forming his or her own views the right 
to express those views freely in all matters affecting the child, the views of the child being given due weight in 
accordance with the age and maturity of the child. 2. For this purpose, the child shall in particular be provided 
the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or 
through a representative or an appropriate body, in a manner consistent with the procedural rules of national 
law.” 
175 Chile, Colombia, New Zealand. 
176 Australia, Ukraine. 
177 New Zealand. 
178 Australia, Bahamas. 
179 Chile. 
180 The following entities have not mentioned any priorities in responding to this question: Australia, Burkina 
Faso, Chile, Colombia, Mexico, Ukraine, Zimbabwe. 
181 Dominican Republic. 
182 Bahamas, Montenegro, New Zealand. 
183 China (Hong Kong SAR), El Salvador, Switzerland. 
184 The following entities have not responded to or expressed views on this particular question: China, European 
Union. 
185 Bahamas, Burkina Faso, Chile, China (Hong Kong SAR), Colombia, El Salvador, Mexico, Montenegro, 
Norway, Switzerland. 
186 Chile, Colombia, Mexico. 
187 Mexico. 
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For some States, such provisions were not considered necessary188 and should be left to 
national procedure.189 However, recommendations or Guides to Good Practice190 were 
seen as particularly appropriate.191 
 
A number of responses did not express views on priorities192 or considered it as low, 193 
while the remainder considered such provisions of medium194 or high priority.195 
 
 
8. Access / contact 
 
8.1 Clarifying obligations under Article 21 of the Convention (e.g., the 

responsibilities of Central Authorities)196 
 
Several responses197 expressed the need for clarifying obligations under Article 21 of the 
Convention (e.g., the responsibilities of Central Authorities) and to avoid delay in the 
treatment of access applications.198 A number of responses highlighted that the 
provisions of the Convention were not clear enough and led to very different 
interpretations among Contracting States.199 The difficulty to manage access proceedings 
was also highlighted, in particular due to the age limit of 16 years provided by the 
Convention, the recurring breach of orders and the significant legal costs with little 
benefit for the requesting parents or child.200 One suggestion for clarification was that a 
list of obligations under Article 21 be drafted.201  

 
 
At least for one State (New Zealand), such provisions were not considered as necessary, 
since Article 21 combined with Article 7 provided clear obligations. In this regard, it was 
observed that the Guide to Good Practice on Transfrontier Contact and the Country 
Profiles were very helpful tools in the implementation of Article 21. 
 
 
All of the States that expressed a priority on this issue considered it medium202 or 
high.203 
 
 

                                                 
188 Australia, Dominican Republic, New Zealand, Ukraine. 
189 Ukraine. 
190 Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International 
Child Abduction, Part I – Central Authority Practice (Jordan Publishing, 2003), hereinafter, “Guide to Good 
Practice on Central Authority Practice”; Guide to Good Practice under the Hague Convention of 25 October 1980 
on the Civil Aspects of International Child Abduction, Part II – Implementing Measures (Jordan Publishing, 
2003); Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of  
International Child Abduction, Part III – Preventive Measures (Jordan Publishing, 2003), hereinafter, “Guide to 
Good Practice on Preventive Measures”; Guide to Good Practice under the Hague Convention of 25 October 
1980 on the Civil Aspects of International Child Abduction, Part IV – Enforcement (Jordan Publishing, 2010), 
hereinafter, “Guide to Good Practice on Enforcement”. The Guides to Good Practice are available on the Hague 
Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.  
191 New Zealand. 
192 The following entities have not mentioned any priorities in responding to this question: Australia, Burkina 
Faso, Chile, Colombia, Dominican Republic, Mexico, New Zealand, Ukraine, Zimbabwe. 
193 Bahamas. 
194 Switzerland. 
195 China (Hong Kong SAR), El Salvador, Montenegro, Norway. 
196 The following entities have not responded to or expressed views on this particular question: China, European 
Union. 
197 Australia, Bahamas, Burkina Faso, Chile, China (Hong Kong SAR), Colombia, Dominican Republic, 
El Salvador, Mexico, Montenegro, Norway, Switzerland, Ukraine, Zimbabwe. 
198 Burkina Faso. 
199 Australia, Chile, Dominican Republic, Mexico, Montenegro, Switzerland, Ukraine. 
200 Australia. 
201 Ukraine. 
202 Bahamas. 
203 Chile, China (Hong Kong SAR), Dominican Republic, El Salvador, Mexico, Montenegro, Norway, Switzerland. 
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Note by the Permanent Bureau 
 

Role of the 1996 Convention in respect of access / contact  
 

It is worth recalling that, as far back as May 2000, the Special Commission on 
General Affairs and Policy of the Conference invited the Permanent Bureau to draft 
a report on “the desirability and potential usefulness of a protocol to the 
[1980] Convention that would, in a more satisfactory and detailed manner than 
Article 21 of that Convention, provide for the effective exercise of access / contact 
between children and their custodial and noncustodial parents in the context of 
international child abductions and parent relocations, and as an alternative to 
return requests.”204 This led to a final report published in 2002.205 

 
The Special Commission concluded in October 2002 on the matter of transfrontier 
access / contact that it was premature to begin work on a protocol to the 1980 
Convention and that work should continue on a Guide to Good Practice and the 
formulation of General Principles.206 The Special Commission in 2006 gave broad 
endorsement to the general principles and good practices set out in Preliminary 
Document No 4 of October 2006, “Transfrontier access / contact – General 
principles and good practice”207 and recognised “the strength of arguments in 
favour of a Protocol to the 1980 Convention which might in particular clarify the 
obligations of States Parties under Article 21 and make clearer the distinction 
between ‘rights of custody’ and ‘access rights’. However, it [was] agreed that 
priority should at this time be given to the efforts in relation to the 
implementation of the 1996 Convention.”208 The General Principles and Guide to 
Good Practice were therefore drafted by the Permanent Bureau with the 
assistance of experts and published by the Hague Conference in 2008.209 This 
document takes fully into account the 1996 Convention, which augments the 1980 
Convention in several important respects.210 

 
There is no need to repeat here what is set out in the General Principles and Guide 
to Practice. It is enough to recall, by way of summary, that in addition to the 
special provisions concerning access / contact in Article 35, the 1996 Convention 
establishes a structured and uniform regime for the exercise of jurisdiction to 
make decisions concerning access / contact, and contains provisions for the 
enforcement of such decisions. 

 
 
8.2 Facilitating contact between the child and the left-behind parent during the 

return procedure211 
 
All of the responses were in favour of further provisions to facilitate contact between the 
child and the left-behind parent during the return procedure.212 States pointed to a 

                                                 
204 See op. cit. note 4, p. 34, summary of Recommendations, Recommendation D. 
205 Op. cit. note 5. 
206 See op. cit. note 6, No 2 a) and c). 
207 See op. cit. note 9, Recommendation No 1.7.2. 
208 See, ibid, Recommendation No 1.7.3. 
209 “Transfrontier Contact Concerning Children – General Principles and Guide to Good Practice”, HCCH, 2008, 
available on the Hague Conference website at < www.hcch.net > under “Publications” then “Guides to Good 
Practice”. 
210 Ibid, see in particular sections 3.2, 4.3 and 8.5. 
211 The following entities have not responded to or expressed views on this particular question: China, European 
Union, Norway. 
212 Australia, Bahamas, Chile, China (Hong Kong SAR), Dominican Republic, El Salvador, Mexico, Montenegro, 
Switzerland, Ukraine, New Zealand. 
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number of benefits in facilitating contact between the child and the left-behind parent 
during the return procedure. Contact would avoid further prejudice to the child, such as 
parental alienation, and facilitate amicable resolution where possible.213 The lack of 
contact during the return proceedings increased tension to a point where an amicable 
solution was difficult to find. As a result, the promotion of contact during the procedure 
was seen as a key aspect in facilitating an amicable solution and responding to the 
concerns of the left-behind parent.214  
 
In particular, some States expressed the need for an effective mechanism to execute 
rights of access, and for considering clarification on jurisdiction rules, on which the 
Convention was silent.215 One State argued that priority should be given to the prompt 
return of the child and better implementation of Article 11, but that further provisions 
might be necessary to facilitate contact when there was a delay in the return 
proceedings.216 
 
Some responses217 considered this issue to be a high priority,218 with only two 
considering it low priority.219 
 
8.3 Other 
 
One State suggested that the protocol should contain provisions requiring Central 
Authorities, in co-operation with judicial authorities, to keep all judgments on record, so 
as to facilitate enforcement of orders in case of non-compliance by the parties.220 
 
9. Definitions or refined definitions 
 
9.1 Rights of custody221 
 
Approximately two thirds of the responses considered that it would be useful to provide 
for a refined definition of rights of custody.222 However, opposite views were expressed 
concerning the way such rights should be further defined. Some supported the extension 
of the concept of custody to the broadest extent,223 including patria potestas, kafala224 
and situations where a non-custodial parent’s consent was required to change the child’s 
place of residence.225 On the other hand, one State wanted to address the issue of 
considering ne exeat orders as custody rights under the Convention, taking into account 
the fact that two thirds of taking parents were primary care-givers, many of whom did 
not see any future in the country of their habitual residence.226 Accordingly, doubts have 
been expressed on the likelihood of reaching a fruitful consensus on such a definition.227  
 
The remaining responses did not consider that a further definition of rights of custody 
would be appropriate.228 These responses highlighted that a definition is already provided 
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for in the Convention, as strengthened by case law,229 and that the open wording is a 
significant advantage to enable flexibility and its operation in a great variety of legal 
systems.230 By providing that these rights are to be defined under the law of the State of 
habitual residence, the Convention explicitly leaves this issue to domestic law.231 

Communication between competent authorities on their respective law and case law 
regarding this concept was therefore encouraged.232 
 
It has also been highlighted that any work on the definition of rights of custody would 
impact on the definition of rights of access which therefore would also need to be 
addressed.233 
 
Four States considered that refining the definition was of high priority,234 while the 
Bahamas considered that this was of low priority, and the remaining States did not 
attach a particular level of priority.235 
 
9.2 Habitual residence236 
 
A majority of responses saw it as necessary to define habitual residence,237 including in 
relation to newborns.238 One State mentioned in particular that it would be worth 
clarifying the distinction between habitual residence and the one year requirement 
provided by Article 12.239 
 
A few States expressed the view that provisions defining habitual residence would not be 
appropriate,240 highlighting that it would be difficult to define a fact-dependent 
concept241 and that sufficient case law defining the concept already exists.242 It was also 
noted that, in practice, though this issue may often be raised, it has not been the 
deciding feature in the majority of cases.243 
 
The responses244 were split between those considering this issue high priority245 and 
those considering it low.246 
 
9.3 Others 
 
One State suggested the need to define the terms “authentication”, “certification”, 
“legalisation” and “originals”.247 The suggestion was also made to define the concepts of 
“grave risk” and “intolerable situation”.248 
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10. International relocation of a child 
 
10.1 Addressing the circumstances in which one parent may lawfully remove a 

child to live in a new country249 
 
Several responses expressed the value of addressing in a possible protocol the 
circumstances in which one parent may lawfully remove a child to live in a new 
country,250 especially as a matter of preventing abduction.251 In particular, it was 
suggested that any document granting relocation should include the destination and the 
length of the relocation.252 In its response to the General Questionnaire, Switzerland also 
suggested that the principles adopted in the Declaration of Washington on International 
Family Relocation253 be dealt with by a protocol.254 
 
However, several States emphasised the role of domestic law in determining the 
lawfulness of the relocation of the child255 and that a cautious approach should be given 
to the issue to avoid abuse of the provision to justify abduction.256 
 
One State was undecided257 while approximately a third of the responses saw this matter 
as inappropriate for a protocol to the 1980 Convention.258 According to at least one 
State, this issue fell outside the scope of the 1980 Convention and should rather be dealt 
with under the 1996 Convention.259 Another State considered that such provisions would 
not be necessary if the concept of “rights of custody” was clear.260  

 
Only five responses provided comments on the priority of the issue, with two responses 
considering it a high priority,261 and three considering it a low priority.262 
 
 
10.2 Promoting agreement between parents in respect of relocation263 
 
Approximately two thirds of the responses agreed that it would be appropriate for a 
possible protocol to promote agreement between parents in respect of relocation.264 
Agreement between parents was indeed supported by the Special Commission in 2006265 
and would be faster, easier and more child friendly than judicial proceedings or other 
mechanisms.266 In this context, mediation has a significant preventive role to play.267 
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One State was undecided, and emphasised the role of domestic law in promoting such 
agreement.268 Approximately a third of the responses saw such promotion inappropriate 
in a protocol to the 1980 Convention.269 Despite the desire to promote amicable 
solutions, it was considered that such a provision would go beyond the scope of the 
Convention270 and that it could be dealt with under the 1996 Convention.271 
 
 
This matter was assigned high priority in only one response,272 with one further response 
giving it a medium priority273 and three others low.274 
 
 

 
Note by the Permanent Bureau 

 
 

Role of the 1996 Convention in respect of international relocation of children  
 
 

As mentioned by some responses, the role of the 1996 Convention is relevant in 
the area of relocation in so far as it relates to jurisdiction, applicable law, and 
recognition and enforcement of foreign decisions, although it does not address the 
circumstances in which one parent may lawfully remove a child to live in a new 
State. First of all, under the 1996 Convention, general jurisdiction to make 
relocation orders belongs to the courts of the State in which the child is habitually 
resident275 and the law applicable under the Convention is, as a general 
principle,276 the law of that State, i.e. the law of the forum. 

 
 

Except in cases of wrongful removal or retention, jurisdiction changes as the 
child’s habitual residence changes.277 However, this does not mean that any order 
that has been made by the authorities of the State of origin granting relocation 
would lose any effect following the change in residence of the child. First of all, the 
measures that are taken in the State of origin, which at the time was the State of 
habitual residence of the child, will be recognised by operation of law in all other 
Contracting States,278 including the State of destination, if it is also a Contracting 
State to the 1996 Convention. The measures, including the provisions concerning 
relocation, will remain in force even if habitual residence changes, and will remain 
enforceable279 until modified, replaced or terminated by an authority in the child’s 
new habitual residence. Thus in the absence of a further application to the court 
by the relocating parent, those original conditions of relocation remain in force. 
The measures which are declared enforceable in the State of destination are to be 
enforced as if they have been taken by the authorities in that State.280 In the case 
of relocation, this means that under the Convention the order made in the State of 
origin is entitled to be treated as if it were an order made in the State of 
destination. 
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In addition, Article 24 of the Convention allows for advance recognition of the 
relocation order and its contact conditions, which may be of use before relocation 
occurs to have assurance that the relocation order and its conditions will be 
respected in the country of destination.281 Article 8, which deals with a possible 
transfer of jurisdiction, might also be of use in some situations.282 

 
In case of issues surrounding “the effective exercise of rights of access”, Article 35 
also provides a further basis for co-operation, and possibly direct communications, 
between judges in the two jurisdictions concerned in a relocation case. 

 
Again, attention is drawn to the General Principles and Guide to Good Practice on 
Transfrontier Contact Concerning Children, which contains a more detailed 
explanation of the operation of the 1996 Convention in the context of 
relocation.283 

 
 
 
11. Review of the operation of the 1980 Convention 
 
11.1 Providing an explicit legal basis for convening the Special Commission to 

review the practical operation of the Convention and to encourage the 
development of good practices under the Convention284 

 
Several responses were in favour of providing in a possible protocol an explicit legal basis 
for convening the Special Commission to review the practical operation of the Convention 
and to encourage the development of good practices under the Convention and 
participate to better implementation of the Convention.285 One State supported the 
strengthening of the mandate and the powers of the Special Commission.286 
 
While one State was undecided on the issue,287 such provision was not seen as 
appropriate by two other States.288 While Special Commission meetings were viewed as 
very useful for promoting co-operation and consistent approaches,289 the existing legal 
basis for convening Special Commissions under Article 8 of the Statute of the Hague 
Conference was seen as sufficient.290 It was also pointed out that providing a different 
legal basis for Special Commissions on the 1980 Convention could call into question the 
standing of the recommendations from other Special Commissions.291 
 
The responses giving this issue a high priority292 outnumbered those responses giving it 
a low priority.293 
 
 

                                                                                                                                                         
281 See Draft Practical Handbook on the operation of the 1996 Child Protection Convention, paras 10.7-10.11. 
282 See ibid, Chapter 33, pp. 33-40. 
283 Op. cit. note 209, Chapter 8, and in ibid, sections 13.22-13.26. 
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11.2 Requiring the co-operation of Contracting States in gathering statistics and 
case law under the Convention and in completing country profiles294 

 
Half of the responses considered that it would be useful to require through a protocol the 
co-operation of Contracting States in gathering statistics and case law under the 
Convention and in completing country profiles.295 Among those responses, it was noted 
however that this collection should be requested in a reasonable way and not create a 
burdensome task for Central Authorities296 and that clarifications would be needed on 
how and for what purpose the statistics are to be used and collected.297 
 
The other half of the responses did not see a need for such provision298 while one State 
was undecided.299 In particular, the co-ordination between international and national 
tools for implementation of the Convention would need in-depth consideration.300 

Nevertheless, and despite limited resources that could hinder the gathering of data, this 
practice was considered as necessary and one that should be supported.301 
 
There was a mix of views on the priority of the issue, with three responses giving it high 
priority,302 one giving it medium priority,303 and one giving it low priority.304  
 
 
11.3 Establishing a body competent to review States Parties’ compliance with 

Convention obligations305 
 
Several responses expressed the view that establishing a body competent to review 
States Parties’ compliance with Convention obligations could serve a useful purpose,306 
since there is currently no way of enforcing a State’s compliance with the Convention.307 
In particular, the committee established under the Convention on the Rights of the Child 
was suggested as a model for such a body.308 It was pointed out however that, in 
considering the establishment of such a body, careful consideration should be given to 
the impact on the budget of the Conference and on other Hague Conventions.309 
 
A few States took the opposite approach, taking the view that the establishment of such 
a body would not be appropriate.310 Such a proposal would require in-depth analysis,311 
since it would give rise to many questions such as how the assessment would be carried 
out, whether the body would have enforcement capacity, and what the effect of an 
adverse review would be.312 It was also argued that the level of non-compliance with the 
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Convention was not such as to necessitate establishing a review body.313 According to 
these views, co-operation and communication between Central Authorities should instead 
be supported as well as the current activities of the Hague Conference (e.g., the judicial 
network, national and international meetings).314 
 
Those responses supporting the creation of such a body gave this issue a high priority.315 
A few responses gave this issue a low priority.316 
 
 
12. Others 
 
Other matters which should be considered for inclusion in a protocol containing 
auxiliary rules to improve the operation of the Convention 
 
 
Cost of procedures and funding of the return 
 
The issue of reducing the cost of return and access proceedings under the Convention 
was suggested as a topic to be addressed in any discussions on a possible protocol.317 It 
was observed in particular that in some States that had made a reservation to Article 26, 
the high cost of legal proceedings made it virtually impossible for applicants to start or 
pursue return procedures.318 
 
More specifically, it has been suggested that there is a need to include rules to cover the 
situation where applicants are impecunious and have no financial resources to fund the 
return of the child(ren).319 
 
 
Immigration issues 
 
One State suggested that a protocol should contain provisions facilitating the granting of 
travel documents for children and parents, for the return itself as well as during the 
return proceedings and for the exercise of access rights.320 
 
Another State considered it desirable to have provisions related to child's relocation in 
case of the deportation of a parent considering that there is no actual intent to abandon 
the place of habitual residence.321 
 
 
Burden of proof 
 
One State suggested that a protocol should contain provisions clearly placing on the 
taking parent the burden of proving possible exceptions to the return.322 
 
 
Role of requesting Central Authorities before sending out applications 
 
One State suggested that provisions be envisaged to the effect that requesting Central 
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Authorities verify that applications contain all factual and legal bases before transmission, 
in order for the requested Central Authorities to be in a position to act swiftly.323 
 
B. The general question whether to embark on the formal process of 

developing a protocol to the 1980 Convention 
 
The European Union reserved its position on this question. Of those responses that 
expressed a view, a majority expressed themselves to be in favour of embarking on the 
formal process of developing a protocol to the 1980 Convention.324 
 
Responses that were undecided325 raised a number of points to be taken into account in 
taking such a decision. Firstly, it was noted that some perceived shortcomings of the 
1980 Convention find their remedies in the 1996 Convention.326 However, there has not 
yet been sufficient experience with the 1996 Convention to evaluate its practical 
operation and its interplay with the 1980 Convention to decide whether any addition 
rules need to be set out in a protocol.327 
 
In addition, and according to this view, it should be considered carefully whether the 
objectives of a possible protocol could be achieved equally by the use of “soft law” such 
as Special Commission recommendations and assistance from the Permanent Bureau. 
The practical impact of such soft law should therefore be evaluated when considering any 
additional rules.328 
 
A concern was expressed that any future negotiations on a protocol to the 1980 
Convention must not substantially alter the interpretation of existing key Convention 
articles, as that would risk undermining the carefully balanced consensus among the 
Contracting States in the area of parental child abduction that also forms the basis of 
some regional instruments.329 
 
Two States (New Zealand and Norway) expressed opposition to starting such an exercise 
and reservations about the need and benefits of developing a protocol and the likelihood 
of success. It was suggested that most of the difficulties experienced in the operation of 
the 1980 Convention relate to the fact the already existing provisions are not being 
fulfilled, such as provisions on expeditious procedures.330 With a view to promoting 
common understanding of the Convention's objectives and provisions, it was felt that 
support for training of Central Authorities and judges as well as in drafting implementing 
legislation should be given priority over developing a protocol to the Convention.331 
Another main concern was that, as raised by the undecided responses, some topics 
suggested in the Questionnaire were dealt with by the 1996 Convention, which provides 
the legal framework for better protection of children.332 It was therefore felt that support 
for ratification of the 1996 Convention should be pursued and promotion of international 
awareness should be strengthened.333 International relocation was one issue that, while 
seen as important, fell under the scope of the 1996 Convention.334 
 
Some specific topics – mediation, expeditious procedures and enforcement of return 
orders – were seen as matters of domestic law, with support expressed for encouraging 
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States to review their domestic law and implementing measures to meet the objects of 
the Convention.335 However, there was support for the current work of the Permanent 
Bureau in providing further guidance on mediation and judicial communications.336 
 
Concerns were raised that possible work on certain areas referred to in the Questionnaire 
would consist in harmonising substantive law, which departs from the Hague 
Conference’s general approach of working for harmonisation of private international 
law.337 
 
Regarding the level of priority338 that should be attached to this exercise, a number of 
responses expressed the view that a high priority should be given to this exercise339 
while one considered it as low.340 Some responses also noted however that, as stated by 
the Council on General Affairs and Policy of the Hague Conference in 2009 and 2010,341 
the decision for the Hague Conference on Private International Law to embark on the 
formal process of developing a protocol to the 1980 Convention can ultimately only be 
taken by the Council.342 
 
 
VI. VIEWS OF SOME INTERNATIONAL HAGUE NETWORK JUDGES AND 

ACADEMICS 
 
A. General views on a protocol 
 
Most respondents suggested a number of possible areas in which a protocol could be 
useful, and these are described further in this Chapter. However, two respondents 
expressed concern with the idea of developing a protocol and observed that the field of 
international family law was already complicated, with various international instruments 
as well as European regional instruments. According to their views, a protocol would 
further complicate matters, particularly if only adopted by some of the Parties to the 
Convention. With limited funding, staff and resources in national bodies, a better 
approach might be to focus resources on promoting better understanding and 
implementation of the Convention, and to await the development of the 1996 
Convention, which would improve some problem areas such as access and safe return. 
Similarly, it was also suggested that issues such as the hearing of the child, the definition 
of rights of access and custody, the adoption of preventive measures and of measures to 
assure the safe return of the child should be the object of Guides to Guide Practice rather 
than of a protocol to the Convention. 
 
From the literature surveyed, several authors considered that a protocol is needed and 
the suggested approaches are described further in this Chapter. Their general view is 
that a protocol would be beneficial to the operation of the Convention and so should be 
prioritised as far as concerns protective measures and cross-frontier access rights. 
Though the 1996 Convention contains rules on those issues, a protocol to the 1980 
Convention could introduce more effective and specific mechanisms to deal with child 
abduction cases, facilitating the return of the child. 
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B. Components of a protocol 
 
The following were identified in the responses from experts as areas in which the 
development of a protocol could be useful. 
 
Preventing abductions 
 
The view was expressed that more work needs to be done on preventing abductions, 
taking into consideration the profile of abductors and the reasons for abductions.  
 
 
Jurisdiction 
 
One response identified some provisions of the Convention that could be further clarified 
in a protocol. Under Article 12(3) of the Convention, the judicial or administrative 
authority can stay proceedings or dismiss the application for the return of the child if it 
has reason to believe that the child has been taken to another State. The response noted 
that no guidance was given on how an authority could come to such a belief, and 
suggested that a protocol could elaborate on this point. 
 
It was also highlighted that, under Article 29 of the Convention, a person, institution or 
body claiming that there has been a breach of custody or access rights is not precluded 
from applying directly to the judicial or administrative authorities of a Contracting State. 
While the Explanatory Report to the Convention explains that this is intended to refer to 
the authorities of the State in which the child is located, the text of the provision contains 
no such limitation. Thus the response suggested that a protocol could clarify whether the 
courts of the State to which the child has been removed are intended to have exclusive 
jurisdiction. 
 
Two responses also commented on the status quo ante principle of jurisdiction underlying 
the Convention. One response considered that Article 7 of the 1996 Convention was not 
sufficiently clear to clarify jurisdiction in abduction cases. On the other hand, another 
response criticised the status quo ante principle, arguing that the authorities in the 
requested and requesting States should co-operate more during return proceedings 
instead of staying any merits proceedings in the requested State. 
 
 
Definition of rights of custody 
 
Various responses suggested that a future protocol should clarify the definition of “rights 
of custody” (Art. 3). Two responses argued that the intention underlying the Convention 
when it was drafted was that the child’s best interest was served by remaining in, or 
being restored to, the care of the primary care-giver. At present, however, the 
Convention was being used by non-custodial parents to seek the return of the child 
following abduction by the primary care-giver. The original intention of the Convention 
should be restored – parents with only access or visitation rights should not be treated as 
having rights of custody, such that only removal from a primary care-giver, or someone 
who spent equal time caring for the child, could give rise to return. Another response 
also pointed to a study showing that children abducted by their primary care-giver did 
not experience the care-giver as an “abducting parent”, with distress being caused as 
much by the process for return as by the abduction. 
 
Another response also considered that problems with the definition of access and custody 
rights were a key issue, particularly in civil law systems and in relation to Council 
Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the 
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recognition and enforcement of judgments in matrimonial matters and the matters of 
parental responsibility (“Brussels II a Regulation”). Another response remarked that 
while the varying interpretation of the concepts of access and custody in different 
jurisdictions was an obstacle for the uniform application of the Convention, a protocol 
was not the right tool to deal with the issue and a Guide to Good Practice would be 
preferable. 
 
The debate on whether ne exeat rights should qualify as rights of custody under the 
Convention is also reflected in legal literature.343 Pointing out the need for a more 
uniform interpretation, one commentator suggested that the Permanent Bureau should 
deliver a statement to clarify that a parent who is entitled to give or deny consent to the 
child’s removal from a country holds rights of custody under the Convention. This may be 
accomplished either through a protocol or a recommendation.344 
 
 
Hearing the child’s views 
 
There was support for developing procedures for hearing the child’s views, taking into 
account, in particular, the requirements of the Convention on the Rights of the Child 
(Art. 12). It was suggested that paragraph 2 of the Appendix to the Conclusions and 
Recommendations of the Fifth Meeting of the Special Commission could provide the basis 
for a specific provision.345 One response recommended in particular that a lawyer should 
be appointed to represent the child at every return hearing, and that an expert’s report 
should be required whenever the abducting parent relied on Article 12 (child settled in its 
new environment) or Article 13 (grave risk to the child, or child objects to return) to 
oppose return. Another response suggested that this issue could be dealt with in a Guide 
to Good Practice.  
 
A tendency to a broader interpretation of the need to hear the voice of the child of an 
appropriate age and maturity in return proceedings under the Convention can be 
observed, especially among States that are bound by the Brussels II a Regulation. 
 
 
Domestic violence and safe return 
 
A few responses identified the issue of ensuring safe return, particularly in cases of 
domestic violence, as a problem area. One submission noted that the typical situation 
involved abduction by a primary care-giver fleeing from an emotionally or physically 
desperate situation, and that the provision of better information and support services for 
parents in those situations could lead to a reduction in abductions. 
 
There were, however, different approaches on ensuring safe return. One response 
proposed that a protocol should emphasise that the return of the child was to the State 
in which the child had been habitually resident, and not necessarily to the left-behind 
parent. Some responses suggested the need for enforceable protection measures in the 
State of return and support from social services, or a requirement for return orders to be 
discussed with the requesting State. Another, however, suggested that there should be 
explicit provisions to protect care-givers. Return orders that resulted in care-givers being 
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endangered or living in poverty or children being placed in foster care should be 
expressly prohibited. The latter response also suggested that undertakings should be 
expressly prohibited, as they resulted in the judge avoiding having to evaluate fully the 
circumstances to which the child and taking parent would be returning.  
 
One response suggested that the provisions of a protocol could be based on relevant 
paragraphs in the Appendix to the Conclusions and Recommendations of the Fifth 
Meeting of the Special Commission.346 However a further response noted that these 
matters were dealt with under the 1996 Convention, and could also be covered in a 
Guide to Good Practice. 
 
In legal literature, some commentators pointed to the lack of support, follow-up and 
post-return monitoring after the return of the child as a weak point in the system of 
implementation of the Convention.347 
 
Some respondents shared the opinion that the safe return of the child could be assured 
by the use of protective and safety measures. In particular, a commentator argued that 
the protocol should include a provision formally acknowledging the validity of protective 
measures. The provision would be similar to Article 11(1) of the 1996 Convention but 
specifically tailored to fit the requirements of child abduction cases. Thus, in cases where 
the safety of the child or the accompanying parent raises concerns, the protocol should 
provide any court returning a child with the authority to attach protective measures to 
the return order.348 The introduction of a protocol dealing with protective measures is 
also encouraged by other commentators.349 
 
As regards domestic violence, some authors argued that the current application of the 
Convention does not meet the needs of protection for domestic violence victims and their 
children fleeing to another country for their safety.350 In their views, the narrow 
interpretation of the grave risk defence under Article 13 b) impedes the use of this 
defence by domestic violence victims. As a solution, some commentators have suggested 
that a specific domestic violence defence should be added to the Convention.351 Other 
scholars, more sceptical as regards the possibility of amending the Convention, 
recommended specific training for judges and legal practitioners in order to develop a 
broader interpretation of Article 13 b) which considers exposure to adult domestic 

                                                 
346 Op. cit. note 9. 
347 See M. Freeman, “International Child Abduction: is it all Back to Normal Once the Child Returns Home?”, 
International Family Law, (March 2011) pp. 39-51. 
348 P. Ripley, “A Defense of the Established Approach to the Grave Risk Exception in The Hague Child Abduction 
Convention”, Journal of Private International Law, (2008) Vol. 4, No 3, pp. 443-477, at p. 465. 
349 See J. Moylan, “The Strengths and Weakness of the Hague Abduction Convention: a ‘Child-Centric’ view 
from an English Judge”, International Family Law, (March 2010) pp. 78-85, at p. 84. 
350 See for example C. Bruch, “The Unmet Needs of Domestic Violence Victims and Their Children in Hague Child 
Abduction Convention Cases”, Family Law Quarterly, (2004) pp. 529-545; D.B. Finkley, “The Hague Convention 
on the Civil Aspects on International Childhood Abduction: Where are we, and Where Do We Go From Here?”, 
Hastings International and Comparative Law Review, (2007) 30, pp. 505-519; M.H. Weiner, “Half-Truths, 
Mistakes, and Embarrassments: The United States Goes to the Fifth Meeting of the Special Commission to 
Review the Operation of the Hague Convention on the Civil Aspects of International Child Abduction”, Utah Law 
Review, (2008) 1, pp. 221-313. The question has been raised also in the study by J.L. Edleson, T. Lindhorst, 
G. Mehrotra, W. Vesneski, L. Lopez and S. Shetty, “Multiple perspectives on battered mothers and their children 
fleeing to the United States for safety: A study of Hague Convention cases (Final Report National Institute for 
Justice #2006-WG-BX-0006)”, November 2010, available at 
< http://www.haguedv.org/reports/finalreport.pdf > (last consulted 10 May 2011). 
351 See M.H. Weiner, “International Child Abduction and the Escape from Domestic Violence”, Fordham Law 
Review, (2000), pp. 593-698, and R. Hoegger, “What if She Leaves? Domestic Violence Cases under The Hague 
Convention and the Insufficiency of the Undertakings Remedy”, Berkeley Women’s Law Journal, (2003) 
pp. 181-212, who specified that, thanks to a domestic violence defence, “the abused victim would not have to 
return to the home country to litigate custody. First, the receiving country’s court would assess whether there is 
credible evidence of domestic violence. If there is sufficient proof, the court could then adjudicate the custody 
matter, applying the applicable law of the receiving country”. 
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violence as a form of “grave risk of harm” for the child.352 Similarly, another 
commentator contended that, even in the absence of amendments to the Convention, 
national legislation and practice can “improve the Convention’s unintended adverse 
effects on victims of domestic violence”.353  
 
Concerns about the harmful consequences of the rigid application of the mechanism 
provided by the Convention to mothers fleeing from domestic violence have also been 
expressed by an author of a non-State party, in relation to an eventual ratification of the 
Convention.354 
 
 
Exceptions to the return of the child 
 
One response suggested a better specification of the content of the exceptions to the 
return of the child, in order to narrow the margin of discretion for judges in the 
interpretation of the Convention. Another response took a different approach, arguing 
that the current exceptions were too rigid and that specific provision should be made 
allowing judges to consider more factors relating to the protection of the child. 
 
 
Mediation and voluntary agreements355 
 
A few responses suggested that a protocol should deal with issues relating to mediation. 
The numerous advantages of mediation were noted, including reducing the child’s 
distress and avoiding two potential relocations for the child, saving resources of States 
Parties, reducing delays, and empowering the parents. Mediations could be undertaken 
through video link or Skype to prevent both parents having to travel to one country. 
 
An important issue related to mediation was which court(s) had jurisdiction to make 
orders confirming the parties’ settlement agreement. Two responses argued that the 
courts of the State to which the child had been abducted would have jurisdiction to make 
orders relating to the return, but not relating to general matters of parental 
responsibility; the parents would also need to turn to the courts of the State from which 
the child had been removed. A protocol could contain rules relating to jurisdiction to 
make orders for settlement agreements arising out of mediation. 
 
In addition, one academic suggested that, in light of the emphasis on promoting 
agreement and voluntary return, the protocol should contain “additional rules to clarify 
the scope and enforceability of agreements reached by parents”. Where agreements are 
incorporated into a court order, they would be entitled to recognition under the 1996 
Convention, if the relevant States were Parties to that Convention. Some agreements 
nevertheless continued to present difficulties, including agreements on the child’s 
habitual residence, agreements on the jurisdiction of courts, and more informal 
agreements made before a dispute arose such as those on travel with the child or 
relocation. 
 

                                                 
352 S. Shetty, J. Edleson, “Adult Domestic Violence in Cases of International Parental Child Abduction”, Violence 
Against Women, Vol. 11, No 1, 2005, pp. 115-138, also available at < http://www.haguedv.org >. 
353 D.B. Finkley, op. cit. 350, pp. 505-519. 
354 M. Otani, “Child Abduction in Japan”, International Family Law, (2010), pp. 255-258. 
355 Prel. Doc. No 5 of May 2011, “Draft Guide to Good Practice under the Hague Convention of 25 October 1980 
on the Civil Aspects of International Child Abduction. Part V – Mediation”, will be considered at the upcoming 
Special Commission in June, available on the Hague Conference website at < www.hcch.net > under “Work in 
Progress” then “Child Abduction”. 
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One response considered that, while important, rules relating to mediation should remain 
a matter of domestic legislation and should not be included in a protocol, although a 
Guide to Good Practice would be useful.  
 
Liaison judges and judicial communications356 
 
Several responses suggested that a protocol should provide a legal basis for the 
International Hague Network of Judges and the role of judicial communications and how 
and when they should be undertaken. One suggestion was that, for States Parties with 
comparable legal systems where abductions were common between the two countries, 
the hearing could be conducted via video link, with judges reaching a joint decision on 
the choice of forum and the substantive issue. 
 
One response expressed concern that liaison judges should not violate certain procedural 
rights: that judges not assigned to the case should not take part in decision-making and 
that parties have the right to know and address any information given to the court in 
their case. 
 
Article 15 of the Convention was also identified as an area in need of improvement. One 
response considered that Article 15 needed to be reconsidered, as it tended to delay 
rather than clarify the return process. Another response suggested that there was a need 
to improve uniformity in the operation of the provision, including to clarify who should 
issue the decision or determination (the Central Authority or judicial authorities), and 
what form the decision or determination should take. These issues could, however, be 
resolved by ensuring that States set out a procedure for issuing Article 15 decisions or 
determinations in their implementing legislation, rather than by a protocol. 
 
In legal literature, it has also been suggested that better transnational procedures are 
needed to facilitate the use of Article 15 of the Convention.357 
 
Amicus curiae 
 
One response suggested that a protocol should provide rules for the intervention of 
Central Authorities in proceedings under the Convention, in particular to inform the court 
about the content of foreign laws and services available in the requesting State. 
 
Facilitating travel for proceedings 
 
The need for provisions facilitating travel for parents and the child during return 
proceedings, such as the grant of visas, was highlighted by one response. 
 
Speed of proceedings 
 
It has been suggested that provisions contained in the Brussels II a Regulation (e.g., 
Art. 11(3)) could provide a model for further provisions to provide more definitive 
timeframes to increase the speed of proceedings. 
 
Cost of proceedings under the 1980 Convention 
 
Some experts raised the issue of the lack of financial support to the applicants under the 
1980 Convention in States that have made a reservation to Article 26. It is suggested 

                                                 
356 The Draft General Principles on Direct Judicial Communications, op. cit. note 65, will be considered at the 
Special Commission in June 2011. 
357 See J. Moylan, op. cit. note 349, at p. 83. 
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that, in some of the States, left-behind parents cannot even consider starting return 
procedures or must abandon them to avoid ruinous costs. 
 
It was also mentioned that while the Convention supports the principle of free, specialist 
legal representation for the applicant parent (Arts 7 g) and 26), the abducting parent 
must rely on legal aid or fund his / her own representation. It has been argued that the 
abducting parent should also be provided with financial support to ensure due process 
and to safeguard the abducting parent’s right to a fair trial.  
 
 
Access / Contact (Arts 7 f) and 21) 
 
A few responses suggested that there should be clearer provisions relating to 
enforcement of access or contact. Two responses pointed to the need for specific rules to 
promote or ensure access during return proceedings. In particular, one response 
suggested that a protocol should provide for the obtaining of mirror orders relating to 
access rights. One response observed, however, that the main difficulties in this area 
were in the practical enforcement of access where the custodial parent blocked access, 
the child was persuaded not to want access, or the parents could not afford to travel. 
Furthermore, the 1996 Convention already contained rules on this. 
 
In legal literature, Article 21 of the Convention, which deals with rights of access, has 
often been criticised as a weak provision. A commentator, considering that the 1996 
Convention contains “much more potent Articles for the enforcement of access rights” 
but that the progress in ratifying that Convention is still slow, proposed extracting the 
provisions concerning access rights from the 1996 Convention and including them in a 
protocol to the 1980 Convention.358 On the contrary, another author suggested that if 
transfrontier contact is to be dealt with within a protocol, it should not be seeking to 
duplicate in a summary fashion the provisions of an existing larger instrument.359 Rather, 
the protocol should provide a procedural mechanism whereby the left-behind parent 
could renounce his or her rights to apply for the return of the child where an adequate 
assistance in securing and enforcing access rights in the State of refuge would be 
achieved.360 
 
 
Reviewing the operation of the 1980 Convention 
 
The Convention itself does not provide any mechanism for ensuring that Contracting 
States fulfil their obligations or for dealing with those States that fail to comply. One 
response pointed to the issue of non-compliance of the Contracting States as one of the 
main factors undermining the implementation of the Convention and suggested that 
there should be international rules relating to non-compliance. 
 
An author similarly noted the problem of non-compliance with the Convention.361 
However, this led the author to support adoption of national initiatives aimed to impose 
punitive actions and sanctions on non-compliant countries.362 
 

                                                 
358 See P. Ripley, op. cit. note 348, at p. 468. 
359 P. McEleavy “A protocol for the 1980 Hague Convention?”, International Family Law, (March 2010), at p. 63. 
360 Ibid, pp. 59-65, at p. 64. 
361 C. Bannon, “The Hague Convention on the Civil Aspects on international Child Abduction: the Need for 
Mechanisms to Address Noncompliance”, Boston College Third World Law Journal, (2011), Vol. 31, pp. 129-162. 
362 In particular, the author referred to bills proposed to the Unites States Congress to address noncompliance 
of the States that, according to the annual report of the Department of State, are considered “non compliant” 
or demonstrating patterns of noncompliance”. See C. Bannon, ibid., pp. 150-162. 
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Relocation 
 
Relocation was identified as another potential area for development by a protocol. Two 
responses noted that agreement on guidelines to be used in relocation might assist in 
preventing abductions. An approach suggested by one response was that a protocol could 
contain a judicial procedure combined with co-operation of authorities to make sure that 
authorisation to relocate is combined with satisfactory access granted to the left-behind 
parent. It was acknowledged, however, that there may be difficulties in reaching a global 
consensus on this issue. 
 
One of the experts suggested that a protocol dealing with the issue of relocation should 
be autonomous and independent from the text of the Convention. States that were not 
Parties to the Convention should be given the possibility to ratify the protocol. 
 
In legal debate, international family relocation is increasingly perceived as a focus of 
concern.363 Many authors, acknowledging the significantly divergent approaches adopted 
by the courts dealing with cross-border relocation cases in different jurisdictions,364 
expressed the need for an international response to “standardise” the factors to be taken 
into account in granting an application for lawful removal.365 
 
One commentator, in particular, considered that “highly restrictive approaches to 
relocation can adversely affect the operation of the Hague Child Abduction Convention”, 
and suggested the adoption of an international common standard by a protocol available 
for ratification by States Party to the Convention.366 
 
On the contrary, some other scholars considered the argument that international child 
abduction and relocation are strictly connected in this way as an overly simplistic 
analysis.367 
 
 
VII. SOME GENERAL CONSIDERATIONS 
 
A. The 1996 Convention 
 
The mandate given by the Council on General Affairs and Policy of the Hague Conference 
in 2009 requires that this Report should “take into account the extent to which the 

                                                 
363 See The Judges' Newsletter on International Child Protection, “International Judicial Conference on Cross-
Border Family Relocation, 23-25 March 2010, Washington, D.C.” – Special Edition No 1, 2010, available on the 
Hague Conference website at < www.hcch.com > under “Publications” then “Judges’ Newsletter”. 
364 See P. Boshier, “Have Judges Been Missing the Point and Allowing Relocation Too Readily?, in International 
Family Law”, (November 2010), pp. 311-318; M. Thorpe, “Relocation: The Search for Common Principles”, 
International Family Law, (September 2010) pp. 241-246; M. Freeman, “Relocation and the Child’s Best 
Interests”, International Family Law, (September 2010) pp. 247-254; M. Freeman, “International Child 
Abduction: is it all Back to Normal Once the Child Returns Home?”, op. cit. note 347. For example, analysing 
trends within jurisdictions of the common law, Boshier found out three main different approaches to the issue. 
In some countries (New Zealand and Australia), where there is no presumption in favour of the primary 
caregiver, the primary caregiver’s application to relocate is declined if the relocation could affect negatively the 
child’s relationship with the other parents. In other jurisdictions (England and Wales), it is assumed that the 
welfare of the child depends on the welfare of the primary caregiver, thus, normally, a reasonable proposal for 
relocation of the primary caregiver is not rejected by the courts. Finally, in some States of the United States, a 
presumption in favour of the move by the custodial parents is applied. 
365 See M. Thorpe, ibid, p. 245. 
366 See M. Thorpe, ibid, p. 245. For a similar perspective, see also P. Ripley, op. cit. note 348. 
367 See M. Freeman, “International Child Abduction: is it all Back to Normal Once the Child Returns Home”, op. 
cit. note 347, pp. 50-51. See also P. Boshier, op. cit. note 364, at p. 316, where the author refers to the 
outcomes of the empirical analysis conducted by M. Taylor and M. Freeman, “International Research Evidence 
in Relocation: Past, Present and the Future”, presented to The International Judicial Conference on Cross-
border Family Relocation, 23-25 March 2010. 
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provisions of the 1996 Hague Convention supplement those of the 1980 Hague 
Convention”.368 
 

Many of the responses to the Questionnaire have themselves drawn attention to the 
relevance of the 1996 Convention, and some notes on specific aspects of the 1996 
Convention have been included in this Report by the Permanent Bureau. In addition to 
this, attention is drawn to the revised draft Practical Handbook on the 1996 
Convention,369 which contains detailed comments on the inter-action between the 1980 
and 1996 Conventions and the way in which the latter may be seen to supplement the 
provisions of the former.370 
 

On the one hand, it is clear that the 1996 Convention strengthens the 1980 Convention 
in particular by confirming the primary jurisdiction of the authorities of the State of the 
child’s habitual residence, by reinforcing the provisions on access / contact, and by 
providing judges with a basis for making, and having recognised and enforced, urgent 
protection measures with a view to securing the safe return of the child. The 1996 
Convention also contributes to a legal environment which encourages the use of 
mediation and other similar mechanisms, including in the context of child abduction. 
 

On the other hand, there are some matters on which the provisions of the 1996 
Convention do not provide assistance. Its provisions which relate to direct judicial 
communications are limited, and they do not provide a general legal basis for such 
communications within the abduction context. The potential of the 1996 Convention in 
the context of securing safe return is limited by the fact that it does not provide a basis 
for measures protecting an accompanying parent, except to the extent that judges are 
prepared to regard such measures as also urgent and necessary for the protection of the 
child.  
 

In short, the 1996 Convention contains many provisions which are “auxiliary” to the 1980 
Convention but it does not cover all the matters in respect of which auxiliary provisions 
have been suggested in the course of the Permanent Bureau’s consultations. 
 

A separate but related matter concerning the 1996 Convention is relevant here. If it is 
decided that work should begin on a protocol to the 1980 Convention, the impact of that 
work on the 1996 Convention will have to be considered. Already there are a number of 
areas in which there may be a direct interplay between the provisions of the two 
Conventions. The provisions on access / contact are the obvious example. At the same 
time, the provisions of each Convention are able to stand alone, and the two Conventions 
have their own sets of States Parties which intersect but are by no means coterminous. 
 

As a matter of practicality, means will need to be found to ensure that any benefits 
brought about by a protocol for Parties to the 1980 Convention may be enjoyed equally 
by the Parties to the 1996 Convention, where they also relate to the provisions of that 
Convention. One way of achieving this would be by allowing all States and Regional 
Economic Integration Organisations (REIOs), whether or not they are Parties to the 1980 

                                                 
368 Op. cit. note 1. 
369 “Revised draft Practical Handbook on the operation of the Hague Convention of 19 October 1996 on 
Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility 
and Measures for the Protection of Children”, Prel. Doc. No 4 of April 2011 for the attention of the Special 
Commission of June 2011 on the practical operation of the 1980 Hague Child Abduction Convention and the 
1996 Hague Child Protection Convention, available on the Hague Conference website at < www.hcch.net > 
under “Work in Progress” then “Child Abduction”. 
370 Pp. 87-93. 
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Convention, to ratify or accede to the protocol.371 Another more radical approach would 
be to make the new instrument a “stand-alone” Convention, rather than a protocol to the 
1980 Convention. 
 
B. The procedure for negotiating a protocol to the 1980 Convention 
 
A protocol to amend or supplement the 1980 Convention would involve participation in 
the negotiations of all the existing States Parties to the 1980 Convention, as well as other 
Members of the Hague Conference on Private International Law. Such negotiations would 
“to the furthest extent possible” proceed on the basis of consensus.372 The prospect of 
achieving consensus is thus a major consideration in assessing the feasibility of the 
project. 
 
C. The effects of ratification or accession 
 
The protocol would not bind a Party to the 1980 Convention which does not become a 
Party to the protocol. As between one State Party to the 1980 Convention which becomes 
Party to the protocol and one which does not, the unamended Convention would continue 
to apply. 
 
The position under a protocol of States Parties to the 1980 Convention, between whom, 
by virtue of Article 38 of that Convention, the Convention has not yet entered into force, 
would also need to be considered. 
 
The process of adherence to a protocol by individual States Parties to the 1980 
Convention could take several years. 
 
VIII. PRELIMINARY CONCLUSIONS 
 
It is not possible at this stage to draw definitive conclusions from the consultations 
among States Parties and Members. There are many States Parties to the 1980 
Convention that have not yet responded to the Questionnaire. At the same time, some 
States, and in particular the Members of the European Union, have reserved their 
positions, making it difficult to gauge the prospects of consensus both in relation to the 
general questions of whether negotiations on a protocol should begin, and in relation to 
the specific elements that might be included in a protocol. It is to be hoped that further 
responses to the Questionnaire will be received by the Permanent Bureau in the near 
future, which will make possible a Final Report on the consultations with clearer 
conclusions concerning the desirability and feasibility of a protocol to the 1980 
Convention. 
 
Some preliminary observations may at this stage be ventured. There is a fair amount of 
agreement among States Parties about the areas of practice surrounding the Convention 
which might be strengthened and improved. There is, for example, substantial support 
for further encouraging and facilitating the use of mediation in the context of return 
proceedings. There is similar support for encouraging the use of direct judicial 
communications especially in removing obstacles to the return of a child. Related to this, 
there is a general concern about “safe return”, i.e., the need to ensure that any risks 
surrounding the return of a child, and where appropriate the accompanying parent, can 
be minimised. 
 
There is a widely held view that more guidance is needed on the manner in which 
allegations of domestic violence should be handled in the context of return proceedings. 
At the same time there continue to be concerns about delays in return proceedings. 
Moreover, there is still a view that, despite improvements made by the 1996 Convention, 

 
371 See, for example, the Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations. 
372 See the Statute of the Hague Conference on Private International Law, Art. 8(2). 
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obligations arising under Article 21 in respect of contact / access still need further 
clarification. 
 
The degree of consensus on these and other issues is in itself encouraging and suggests 
much common ground for improving the operation of the 1980 Convention. However, 
there remains the question of the appropriate means to bring about the improvements. 
On this matter there is less consensus, with some States convinced that binding rules are 
needed in the form of a protocol, while others place greater reliance, at least for the 
moment, on improvements generated by the development of good practices (“soft law”), 
by training and other supports for improved cross-border co-operation. 
 
It will be important in the forthcoming discussions on the question of a protocol for some 
flexibility to be shown with regard to the question of the means by which improvements 
are to be made. The need for some legal systems to have binding rules where for others 
“soft law” is sufficient is a factor which need not lead to division but may call rather for a 
certain accommodation between States with different legal cultures. 
 
Finally, the consultations suggest that, while there is significant support for clarification 
of some of the Convention’s central concepts (“rights of custody”, “habitual residence”, 
etc.), there remains a wish to avoid amendments which might undermine the carefully 
balanced consensus achieved by the drafters of the Convention. 
 
Further comments at this stage would be unhelpful, but the Permanent Bureau looks 
forward to providing States Parties and Member States with a final report, which will be 
circulated in ample time for it to be studied before the second part of the meeting of the 
Special Commission tentatively scheduled to take place at the beginning of 2012. 
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INTRODUCTION TO THE QUESTIONNAIRE 
 
Mandate 
 
The Council on General Affairs and Policy of the Hague Conference, at its meeting of April 
2009 
 

“… authorised the Permanent Bureau to engage in preliminary consultations 
concerning the desirability and feasibility of a protocol to the [Hague 
Convention of 25 October 1980 on the Civil Aspects of International Child 
Abduction] containing auxiliary rules to improve the operation of the 
Convention”.1 

 
Furthermore, the Council on General Affairs and Policy requested the Permanent Bureau 
to prepare a report on the consultations for the Special Commission on the practical 
operation of the Hague Convention of 25 October 1980 on the Civil Aspects of 
International Child Abduction (hereinafter “the 1980 Hague Convention” or “the 
Convention”) in 2011. The Council stated that the Report should also “take into account 
the extent to which the provisions of the 1996 Hague Convention supplement those of 
the 1980 Hague Convention.”2 
 
To assist in the preparation of this report, in April 2010 the Council on General Affairs 
and Policy authorised the Permanent Bureau to circulate a Questionnaire “to States 
Parties and Members later this year seeking general views as well as views in relation to 
the specific elements which might form part of a protocol”3 to the 1980 Hague 
Convention. 
 
 
Objectives of the Questionnaire 
 
In accordance with the mandate, this Questionnaire seeks general views on the 
desirability and feasibility of a protocol, as well as views on specific matters which might 
form part of a protocol. 
 
It is not the objective of this Questionnaire to gather opinions on the precise rules or 
language that should appear in a protocol, but rather on the broad elements which might 
be covered by a protocol, as well as the feasibility of achieving consensus on those 
matters.4 The purpose at this stage is to gather opinions which will inform the discussion 
on whether the Hague Conference should embark on the formal process of developing a 
protocol. This is a matter which will be discussed in the Special Commission, but the final 
decision lies with the Council on General Affairs and Policy.5 
 
The Permanent Bureau intends, except where expressly asked not to do so, to place all 
replies to the Questionnaire on the Hague Conference website (< www.hcch.net >). 
 

                                                 
1 “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (31 March 
– 2 April 2009)”, p. 2, available on the Hague Conference website at < www.hcch.net > under “Work in 
Progress” then “General Affairs”. 
2 Ibid. References to “the 1996 Hague Convention” are to the Hague Convention of 19 October 1996 on 
Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility 
and Measures for the Protection of Children. 
3 “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference 
(7-9 April 2010)”, p. 2, available on the Hague Conference website at < www.hcch.net > under “Work in 
Progress” then “General Affairs”. 
4 In relation to the issue of feasibility it is relevant to point out that as a minimum all the States Parties to the 
1980 Hague Convention, as well as all Members of the Hague Conference on Private International Law, would 
be invited to participate in the negotiations regarding a protocol, and that such negotiations would proceed to 
the furthest extent possible on a consensus basis. 
5 See notes 1 and 3. 
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We would appreciate that replies be sent to the Permanent Bureau, if possible by e-mail, 
to < secretariat@hcch.net > no later than 15 March 2011. 
 
Any queries concerning this Questionnaire should be addressed to William Duncan, 
Deputy Secretary General (< wd@hcch.nl >) and / or Nicolas Sauvage, Legal Officer 
(< ns@hcch.nl >). 
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QUESTIONNAIRE ON THE DESIRABILITY AND FEASIBILITY OF A 
PROTOCOL TO THE HAGUE CONVENTION OF 25 OCTOBER 1980 ON THE 

CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION 
 
 
 
Name of State:       

For follow-up purposes 
Name of contact person:       
Name of Authority / Office:       
Telephone number:       
E-mail address:       
 
 

PART I - POSSIBLE COMPONENTS OF A PROTOCOL 
 
 
You are asked to give your views on each of the following possible components of a 
protocol. In doing so it would be helpful if you could indicate for each of them: 
 
- Whether, in your opinion, provisions on these matters could serve a useful purpose; 

and 
 
- How high a priority you would attach to the development of provisions on these 

matters. 
 
 
1. Mediation, conciliation and other similar means to promote the amicable 

resolution of cases under the Convention6 
 

1.1 Expressly authorising the use of mediation / conciliation / other means 
to promote the amicable resolution of cases under the Convention 

       
1.2 Addressing issues of substance and procedure surrounding the use of 

such means (e.g., concerning matters such as confidentiality, the 
interrelationship between the mediation process and return 
proceedings, or the recognition and enforcement of agreements 
resulting from mediation) 

       
1.3 Others 
       

 

                                                 
6 See Arts 7(2) c) and 10 of the Convention. See also Part III of the “Conclusions and Recommendations of the 
Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 
on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention 
of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of 
Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006)” 
(hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”), available 
on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special 
Commission meetings”. A Guide to Good Practice on Mediation under the 1980 Hague Child Abduction 
Convention is currently under preparation. A draft Guide will be submitted to the Special Commission meeting 
in June 2011. A “Preliminary Outline of the Guide to Good Practice on Mediation under the Hague Convention of 
25 October 1980 on the Civil Aspects of International Child Abduction (for consultation with the expert group)” 
is available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then 
“Cross-border family mediation”. Co-ordination would be needed between the work on the Guide to Good 
Practice and the development of provisions on mediation in a protocol. 

 



iv 

2. Direct judicial communications7 
 

2.1 Providing a legal basis for the use of direct cross-border judicial 
communications in respect of cases brought under the Convention 

       
2.2 Defining the scope of such direct communications and setting out 

procedural safeguards for their use 
       
2.3 Providing an explicit basis for the International Hague Network of 

Judges 
       
2.4 Others 
       

 
 
3. Expeditious procedures8 
 

3.1 More explicit or stricter provisions to ensure that return applications are 
processed rapidly at first instance, on appeal and at the enforcement 
stage 

       
3.2 Others 
       

 
 
4. The safe return of the child9 
 

4.1 Specifying measures (e.g., interim protective orders) which may be 
taken by either of the States involved to help ensure the safe return of 
the child and, where appropriate, an accompanying parent 

       
4.2 Providing for co-operation between courts or between Central 

Authorities in securing the safe return of the child and removing 
obstacles to return 

       
4.3 Providing for an exchange of information following the return of the 

child 
       
4.4 Others 
       

 

                                                 
7 See Part VI of the Conclusions and Recommendations of the 2006 Special Commission, ibid. 
8 See Arts 2 and 11 of the Convention. See also para. 1.4.1 of the Conclusions and Recommendations of the 
2006 Special Commission (ibid.), and Hague Conference on Private International Law, Guide to Good Practice 
under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part II – 
Implementing Measures, Jordan Publishing Limited, 2003, para. 6.3, available on the Hague Conference website 
at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”. 
9 See Art. 7(2) h) of the Convention. See also para. 1.1.12, Part VIII and Appendix of the Conclusions and 
Recommendations of the 2006 Special Commission (op. cit. note 6). See also Hague Conference on Private 
International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects 
of International Child Abduction, Part I – Central Authority Practice, Jordan Publishing Limited, 2003, in 
particular para. 6.3, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 
Hague Convention. 

 



v 

5. Allegations of domestic violence 
 

5.1 Providing guidance on the manner in which such allegations should be 
handled in the context of proceedings for the return of a child 

       
5.2 Others 
       

 
 
6. The views of the child10 
 

6.1 Further provisions concerning the right of the child to be heard and to 
have his or her views taken into account in the course of return 
proceedings 

       
6.2 Others 
       

 
 
7. Enforcement of return orders11 
 

7.1 Explicit provisions concerning enforcement procedures (e.g., limiting 
legal challenges, promoting voluntary compliance) 

       
7.2 Others 
       

 
 
8. Access / contact12 
 

8.1 Clarifying obligations under Article 21 of the Convention (e.g., the 
responsibilities of Central Authorities) 

       
8.2 Facilitating contact between the child and the left-behind parent during 

the return procedure 
       
8.3 Others 
       

 

                                                 
10 See Art. 13(2) of the Convention. See also Appendix of the Conclusions and Recommendations of the 2006 
Special Commission (op. cit. note 6). 
11 See Part V of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note 6), and 
Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 
25 October 1980 on the Civil Aspects of International Child Abduction, Part IV – Enforcement, Bristol, Family 
Law (Jordan Publishing Limited), 2010, available on the Hague Conference website at ibid. 
12 See Arts 7(2) f) and 21 of the Convention. See also paras 1.7.1 to 1.7.3 of the Conclusions and 
Recommendations of the 2006 Special Commission (op. cit. note 6), and Hague Conference on Private 
International Law, Transfrontier Contact Concerning Children – General Principles and Guide to Good Practice, 
Jordan Publishing Limited, 2008, available on the Hague Conference website at ibid. See also relevant 
provisions of the 1996 Hague Convention. 

 



vi 

 

9. Definitions or refined definitions13 
 

9.1 Rights of custody 
       
9.2 Habitual residence 
       
9.3 Others 
       

 
 
10. International relocation of a child14 
 

10.1 Addressing the circumstances in which one parent may lawfully remove 
a child to live in a new country 

       
10.2 Promoting agreement between parents in respect of relocation 
       
10.3 Others 
       

 
 
11. Reviewing of the operation of the Convention15 
 

11.1 Providing an explicit legal basis for convening the Special Commission 
to review the practical operation of the Convention and to encourage 
the development of good practices under the Convention 

       
11.2 Requiring the co-operation of Contracting States in gathering statistics 

and case law under the Convention and in completing country profiles 
       
11.3 Establishing a body competent to review States Parties’ compliance 

with Convention obligations 
       
11.4 Others 
       

 
 
12. Others 
 

Please indicate any other matters which you think should be considered for 
inclusion in a protocol containing auxiliary rules to improve the operation of the 
Convention. 
      

 

                                                 
13 See in particular Art. 5 of the Convention. See also para. 1.7.3 of the Conclusions and Recommendations of 
the 2006 Special Commission (op. cit. note 6), and paras 8 to 11 of the “Overall Conclusions of the Special 
Commission of October 1989 on the operation of the Hague Convention of 25 October 1980 on the Civil Aspects 
of International Child Abduction”, available on the Hague Conference website at < www.hcch.net > under “Child 
Abduction Section” then “Special Commission meetings”. 
14 See paras 1.7.4 and 1.7.5 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. 
note 6). 
15 Five meetings of the Special Commission to review the practical operation of the Hague Convention of 
25 October 1980 on the Civil Aspects of International Child Abduction have been held, in 1989, 1993, 1997, 
2001, and 2006. This Questionnaire is drawn up for the attention of the Sixth Meeting which is planned for June 
2011 (first part) and January 2012 (second part). Conclusions and Recommendations of previous meetings are 
available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special 
Commission meetings”. 
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PART II – THE GENERAL QUESTION 

 
 
1. In the light of your views given above, and considering that decisions will need to 

be taken by consensus, should the Hague Conference on Private International Law 
embark on the formal process of developing a protocol to the Hague Convention of 
25 October 1980 on the Civil Aspects of International Child Abduction? (Please 
indicate if you are in favour, opposed or undecided.) 

       
2. If in favour, what level of priority would you attach to this exercise? 
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