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INTRODUCTION TO THE QUESTIONNAIRE
Objectives of the Questionnaire 
This Questionnaire is addressed in the first place to States Parties to the 1980 and / or 1996 Convention(s).
 It has the following broad objectives:

a. To seek information from States Parties as to any significant developments in law or in practice in their State regarding the practical operation
 of the 1980 and / or 1996 Convention(s); 
b. To identify any current difficulties experienced by States Parties regarding the practical operation of the 1980 and / or 1996 Convention(s); 
c. To obtain the views and comments of States Parties on the services and supports provided by the Permanent Bureau of the Hague Conference on Private International Law regarding the 1980 and / or 1996 Convention(s); 

d. To obtain feedback on the use made of the Guide to Good Practice under the 1980 Convention and the impact of previous Special Commission recommendations;

e. To obtain views and comments on related projects of the Hague Conference on Private International Law in the fields of international child abduction and international child protection; and 

f. To obtain views and comments on the priorities for the upcoming Special Commission meeting.

The Questionnaire will facilitate an efficient exchange of information on these matters between States Parties, as well as other invitees, prior to the Special Commission meeting. 
Scope of the Questionnaire

This Questionnaire is intended to deal with only those topics not covered by the Country Profile for the 1980 Convention (currently in development and to be circulated for completion by States Parties in April 2011). The new Country Profile will provide States Parties with the opportunity to submit, in a user-friendly tick-box format, the basic information concerning the practical operation of the 1980 Convention in their State. States Parties should therefore be aware that, for the purposes of the Special Commission meeting, their answers to this Questionnaire will be read alongside their completed Country Profile. 
States Parties should also be aware that this general Questionnaire will be followed, in due course, by a questionnaire dealing specifically with the issue of a protocol to the 1980 Convention. This Questionnaire is not therefore intended to deal directly with any questions surrounding the issue of a protocol to the 1980 Convention. 

Whilst this Questionnaire is primarily addressed to States Parties to the 1980 and / or 1996 Convention(s), we would welcome from all other invitees to the Special Commission (i.e., States which are not yet Party to either Convention, as well as certain intergovernmental organisations and international non-governmental organisations) any comments in respect of any items in the Questionnaire which are considered relevant.
We intend, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >). Please therefore clearly identify any responses which you do not want to be placed on the website. 

We would request that replies be sent to the Permanent Bureau, if possible by e-mail, to secretariat@hcch.net no later than 18 February 2011.  
Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (wd@hcch.nl) and / or Hannah Baker, Legal Officer (hb@hcch.nl).
QUESTIONNAIRE CONCERNING THE PRACTICAL OPERATION OF 

THE 1980 AND 1996 CONVENTIONS
Wherever your replies to this Questionnaire make reference to domestic legislation, rules, guidance or case law relating to the practical operation of the 1980 and / or the 1996 Convention(s), please provide a copy of the referenced documentation in (a) the original language and, (b) wherever possible, accompanied by a translation into English and / or French.  
	Name of State or territorial unit:
 United States of America

	For follow-up purposes

	Name of contact person: Keith Loken

	Name of Authority / Office: Office of the Assistant Legal Adviser for Private International Law, U.S. Department of State

	Telephone number: +202-776-8420

	E-mail address: lokenk@state.gov


PART I: RECENT DEVELOPMENTS
 
1. Recent developments in your State
	1.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding the legislation or procedural rules applicable in cases of: 

a. International child abduction; and 

b. International child protection?


Where possible, please state the reason for the development in the legislation / 
rules.

	
Prior to 2008, in the United States, central authority functions for incoming Hague cases were performed by the National Center for Missing and Exploited Children.  In 2008, the Office of Children’s Issues at the U.S. Department of State, the U.S. Central Authority (USCA) under the Hague Convention on the Civil Aspects of International Child Abduction (“Abduction Convention”), began to perform these functions.  To accommodate this new work, within the U.S. Department of State, the USCA has grown to a staff of 84.  Additionally, the staff is grouped into geographic teams, which are further divided to separately address incoming and outgoing cases.  To build capacity, the staff is supervised by mid-level and senior managers.  We have found that housing the USCA in one office has been very useful in helping us to resolve cases, identify gaps in services, take note of trends in the law, and develop training.


Simultaneous to our resumption of handling incoming cases, the USCA developed and implemented a legal assistance program.  In accordance with its reservation pursuant to Articles 26 and 42, the United States is not bound to assume any costs or expenses resulting from the participation of legal counsel or advisers or from court and legal proceedings in connection with efforts to return children from the United States pursuant to the Abduction Convention, except insofar as those costs are covered by a legal aid program.  Recognizing that the effective functioning of the Abduction Convention is dependent upon Hague applicants expeditiously retaining legal counsel, the USCA nevertheless endeavors to provide financially eligible applicants with much of the information they need in order to find pro bono (no attorney fee) or reduced-fee legal representation through legal aid organizations or private attorneys.  


An applicant asking for pro bono or reduced-fee legal representation must submit a “Request for Legal Assistance in the United States” along with the Abduction Convention application.  The applicant must personally assess his or her eligibility to request pro bono or reduced-fee legal services based on the guidelines provided below.  The guidelines can be viewed online at http://www.lsc.gov/lscgov4/2009Part1611IncomeGuidelines.pdf.  These guidelines are typically followed by legal aid programs in the United States to determine eligibility for pro bono or reduced-fee legal services.  Upon receipt of the required documents, the USCA will then seek to identify pro bono or reduced-fee attorneys from the relevant geographical area in the United States who are available to speak with the applicant about his or her case and the possibility of forming an attorney-client relationship.


The USCA initiates contact with prospective lawyers in order to determine the lawyers’ availability to represent a client in an Abduction Convention case.  Based on the results of the attorney availability inquiry, the USCA compiles a short list of prospective, available lawyers whom the applicant, in his or her discretion, may decide to contact.  This list of lawyers is sent to the applicant, via the foreign central authority.  The applicant needs to contact the lawyers directly.  If there are language barriers, USCA may assist with language line translation services. The prospective lawyer learns about the details of the case from the applicant himself or herself, and the applicant and the prospective lawyer decide between themselves whether to form an attorney-client relationship.  The USCA also assists respondent parents by providing lists of attorneys in the relevant geographic area.


A pro bono attorney’s legal representation is without charge.   However, the  pro bono applicant may still be expected to pay court costs and other related expenses (e.g., service of process on other party, phone calls, travel expenses, stenographer, translations, filing fees), which may be as much as $1,000 or more, and may vary depending on the particular case.  The court may, in a given case, decide to waive court costs if requested by the applicant.  In addition, the fees may be recoverable if the applicant prevails in the Abduction Convention proceeding.


Beyond the procedural change described in the preceding paragraphs, since the 2006 Special Commission there have not been any significant developments in the United States regarding the legislation or procedural rules applicable in cases of either international child abduction or international child protection.




	1.2 Please provide a brief summary of any significant decisions concerning the interpretation and application of the 1980 and / or 1996 Convention(s) given since the 2006 Special Commission by the relevant authorities
 in your State. 

	


Most significantly, in 2010, the U.S. Supreme Court for the first time decided a case arising under the Abduction Convention.  Abbott v. Abbott, 130 S. Ct. 1983; 176 L. Ed. 2d 789; 2010 U.S. LEXIS 3880 (2010).  The decision in this case resolved a disagreement between various Federal Circuit Courts of Appeal.  The Supreme Court determined that a parent who had a ne exeat right had a joint right to determine the child’s place of residence and therefore had a right of custody within the meaning of Article 5 of the Abduction Convention.  Accordingly, the holder of the ne exeat right may invoke the return remedy available under the Abduction Convention.  The case has been remanded to the district court for further proceedings consistent with the Court’s opinion.


The United States has signed, but not become party to, the  Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (“Child Protection Convention”).


	1.3 Please provide a brief summary of any other significant developments in your State since the 2006 Special Commission relating to international child abduction and / or international child protection.

	


In 2007, the United States advised the Hague Permanent Bureau of the designation of our four Hague Network Judges.  These judges are geographically diverse and consist of three state judges and one federal judge.  Our network judges have been very active in judicial communication with foreign Hague Network Judges and with other foreign courts.  As indicated in the responses to questions 4.2 and 6.4, our network judges also work with other U.S. judges.  Additionally, over the past four years our Hague Network Judges have participated in judicial trainings and judicial conferences.


Also, please see our response to question 1.2.




2. Issues of compliance

	2.1 Are there any States Parties to the 1980 and / or 1996 Convention(s) with whom you are having particular difficulties in achieving successful co-operation? Please specify the difficulties you have encountered and, in particular, whether the problems appear to be systemic.

	


Particularly over the course of the past eighteen months, we are having difficulties in achieving successful cooperation with the following countries:

St. Kitts and Nevis


The USCA forwarded a Hague application to the St. Kitts and Nevis Central Authority (SKCA) for the return of a child taken from the United States in November 2009 and resent it in February 2010 at the request of the SKCA.  The case was then transferred from the SKCA to the Attorney General’s chambers for a legal opinion.  Crown Counsel opined that the Abduction Convention does not have the force of law in St. Kitts and Nevis because it has not been incorporated into local laws.  The legal opinion further stated that the welfare of the child outweighed any custodial rights of a parent.  An SKCA official also told us that the St. Kitts Constitution prevents St. Kitts courts from ordering the return of St. Kitts citizens to another country.  The Abduction Convention, therefore, would not apply in this case because the child is a dual citizen.  

The Bahamas


Communication with the Bahamian Central Authority (BCA) improved somewhat in the last quarter of 2010.  The USCA is addressing four cases involving children taken from the United States to the Bahamas; two of these cases had been pending for sixteen months at the end of December 2010.

Bermuda


The Bermudan Central Authority (BCA) is also responsible for handling child abuse cases and often handles Abduction Convention cases as child protection cases.  Additionally, the BCA appears not to fully appreciate Article 16 of the Abduction Convention, which requires that domestic custody proceedings be held in abeyance until the Hague return case is resolved.   

Brazil


We have observed continued judicial delays and the occasional use of non-Hague criteria in Hague decisions.  Lengthy appellate proceedings delay the resolution of Abduction Convention cases by many months and sometimes years.  Six longstanding cases involving eight children abducted from the United States have been repeatedly delayed in the Brazilian courts and remain unresolved. 

Bulgaria


The Bulgarian Ministry of Justice (BMOJ), the Bulgarian Central Authority (BCA), and the City Court of Sofia have been communicative and responsive to inquiries about Bulgaria’s application of the Abduction Convention.  While Bulgarian judges issue Hague return orders, judicial requirements to review social reports seem to have resulted in significant delays.  Delays are also apparently caused by domestic child custody laws that permit introduction of new evidence at any point and allow cases to be repeatedly continued if the taking parent elects not to appear in court.

Burkina Faso


The Burkinabe Central Authority’s (BCA) lack of resources, accessibility, and apparent misunderstanding of its treaty obligations have impeded progress in the first case involving a child abducted to Burkina Faso from the United States since the United States accepted Burkina Faso’s accession in 1992.  Basic communication was extremely difficult in this case.  The Burkinabe Ministry of Social Action (BMSA), which houses the BCA, does not have a centralized e-mail system or widespread internet access, and the unreliable telephone infrastructure in Burkina Faso have rendered direct phone and fax communication very difficult.   Burkina Faso appears to lack implementing legislation and to give precedence to local laws and customs over Abduction Convention principles, and the comparative infrequency of international parental child abduction cases appears to relegate them to a relatively low priority. 

Honduras


Although the Honduran Central Authority (HCA) has made progress, the courts and law enforcement authorities still appear to face institutional obstacles in processing Hague applications.  Judicial delays are a factor in the two longstanding cases of children taken from the United States.  Additionally, some courts continue to examine the merits of custody in Hague cases, and routinely request psychological and home studies.  It is our understanding that law enforcement continues to be underfunded and is having difficulty providing support to the HCA and the judicial system.  Resources outside of Tegucigalpa seem limited, and the HCA reports that it is often difficult to ascertain the exact location of children in cases.  Honduras also has yet to pass implementing legislation for the Abduction Convention.

Mexico


Although the USCA has noted marked improvement in Mexican Central Authority (MCA) performance, we continue to observe compliance issues.  Mexican courts inconsistently apply the Abduction Convention’s requirements, exhibit significant delays, and often examine the merits of custody.  Unreasonable delays in case processing are often related to the “amparo,” which is a constitutionally based appeal that seems to have the effect of freezing Abduction Convention proceedings pending final adjudication of the amparo.  The majority of the longstanding unresolved applications for return of children taken from the United States to Mexico result from an inability on the part of law enforcement to locate missing children, due to insufficient resources dedicated to locating these children and an apparent lower priority given to international child abduction cases compared to other criminal activity.




	2.2 Are you aware of situations / circumstances in which there has been avoidance / evasion of either Convention? 

	


As stated in the response to question 2.1, Abduction Convention proceedings with respect to a child taken from the United States to St. Kitts and Nevis have not commenced.  St. Kitts has stated that the Convention does not have the force of law in its territory and, in the particular case, the child could not be returned in any event because he has Kittian citizenship.  The USCA communicated its objections to the St. Kitts Central Authority, noting that the Abduction Convention does not depend on nationality or citizenship.  St. Kitts has stood firm in its position and no Hague return hearing has yet been held.



PART II: THE PRACTICAL OPERATION OF THE 1980 CONVENTION

3. The role and functions of Central Authorities designated under the 1980 Convention

In general
	3.1 Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	


In some instances, the USCA has had difficulty in achieving effective communication and cooperation with other Central Authorities.  With some Central Authorities, communication has been limited and sporadic, and the USCA has faced challenges in getting the other Central Authority to respond to requests for case updates.  Some Central Authorities also appear to lack reliable e-mail, telephone, and internet infrastructures.  Moreover, with respect to abductions to the United States, some Central Authorities continue to insist on formal correspondence through diplomatic channels and/or the use of regular mail instead of electronic mail.  This can cause delays of days or weeks in the processing of cases, not only because of the time taken to physically deliver regular mail, but also because all mail into the Department of State must be screened for security reasons.  Some Central Authorities lack the capacity to hold digital video conferences, an increasingly useful training tool.




	3.2 Have any of the duties of Central Authorities, as set out in Article 7 of the 1980 Convention, raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	


The USCA has experienced some problems related to the duties of Central Authorities as set forth by Article 7 of the Abduction Convention.  Regarding Article 7(a), we have noted that Central Authorities and law enforcement in some countries have a low rate of success in locating children who have been abducted to, or improperly retained in, their countries.  Two main factors appear to contribute to this problem where all appropriate measures are to be taken: first, insufficient resources dedicated to locating these children; and second, an apparent lower priority being given to international child abduction cases compared with other criminal legal priorities for law enforcement.  Regarding Article 7(f), we have on occasion observed lengthy delays in the forwarding of cases by a Central Authority to the appropriate judicial authority.  


For abductions into the United States, the USCA has difficulty with Article 7(d), exchanging information relating to the “social background” of the child. While Central Authorities are to take all appropriate measures, where desirable, respect for family privacy in the United States has created a high threshold for inquiry or intervention of social services, who will normally only act if they receive information that a child is at risk of abuse or neglect.




	3.3 Has your Central Authority encountered any difficulties with the interpretation and / or application of any of the 1980 Convention provisions? If so, please specify.

	


As stated in responses to question 2, one foreign Central Authority has informed the USCA that the Abduction Convention does not have the force of law in that country and does not apply in any event where the child is a citizen of that country.  That foreign Central Authority also stated that the welfare of the child outweighs any parental custodial rights and suggested that its courts may conduct a custody hearing using a “best interests of the child” standard instead of applying Abduction Convention requirements.  


In some of the countries with which we have a treaty relationship under the Abduction Convention (“Hague partner countries”), we have encountered a trend on the part of courts to treat Hague abduction cases as custody cases, and thus to examine the merits of the custody dispute.  We have also noted that some Central Authorities demonstrate a lack of understanding of Article 16 of the Abduction Convention by failing to inform domestic courts of their obligations under Article 16 when domestic custody cases proceed after the filing of a Hague return application.  


In some cases, the foreign Central Authority has closed the case after a number of years when the child has not been located, even if the child is under 16 and the left-behind parent wants the case to remain open.  With respect to one country, we have noticed a recent trend that the foreign Central Authority has refused to accept Hague applications when the taking parent was deported from the United States.  That same foreign Central Authority has also begun to frequently decline to accept cases where the foreign Central Authority believes the child may object to return, or the child has been in the requested State for longer than one year, or where there may be immigration issues for the child and/or taking parent in the requesting State.


Family law is generally governed by state law in the United States, and the USCA is not situated to issue, on its own, authoritative statements about or interpretations of state custody law.  In addition, courts in the United States are reluctant to issue opinions about custody rights in a particular case without a full hearing.  As a result, applicant parents in the United States find obtaining Article 15 declarations very dificult.





Legal aid and representation

	3.4 Do the measures your Central Authority takes to provide or facilitate the provision of legal aid, legal advice and representation in return proceedings under the 1980 Convention (Art. 7(2) g)) result in delays in proceedings either in your own State, or, where cases originate in your State, in any of the requested States you have dealt with? If so, please specify.

	


With few exceptions, no.  The response to this question has two parts: (1) the USCA’s role in helping applicants find pro bono or reduced fee attorneys; and (2) the time frame within which private attorneys file Hague petitions.  The answer will address only return cases.  Access cases are discussed in the response to question 3.5.  


1.  The USCA is almost always able to provide an attorney referral list to applicants in incoming return case, and normally does so within one month; the average timeframe is shorter than that.  However, some cases elude this goal for various reasons—most notably, because there are too few volunteer attorneys proximate to the child’s location.  The USCA is continuously seeking to expand the number of volunteer attorneys in the U.S. Department of State Attorney Network in the United States, and is developing stronger working relationships with state legal aid organizations and attorney bar associations. 


2.  Once attorneys are retained, the attorney prepares the case and files it in court.  The role of the USCA at that point is to monitor progress.  There have been delays in filing cases in court due to inactivity or lack of responsiveness by the applicant.

A detailed description of the USCA’s attorney referral program appears in the answer to question 1.1 above.




	3.5 Are you aware of any other difficulties in your State, or, where cases originate in your State, in any of the requested States you have dealt with, regarding the obtaining of legal aid, advice and / or representation for either left-behind parents or taking parents?
 

	


It is challenging to find pro bono attorneys for incoming access cases involving litigation to modify existing custody or visitation determinations or to secure initial custody or visitation determinations.  These cases are heard in state courts and typically include a review of the merits of custody.  Many volunteer lawyers in the Attorney Network in the United States are willing to take return cases pro bono or at a reduced fee because they can be brought in federal court and do not generally involve substantive custody matters.


The child’s location often determines the degree of difficulty in finding pro bono attorneys in the United States for both return and access cases.  It is often challenging to find pro bono attorneys in rural areas where there are few practicing attorneys.  Language barriers may exacerbate the problem.





Locating the child

	3.6 Has your Central Authority encountered any difficulties with locating children in cases involving the 1980 Convention, either as a requesting or requested State? If so, please specify the difficulties encountered and what steps were taken to overcome these difficulties.

	


As discussed in the response to question 3.2, as a requesting State, we have noted that Central Authorities and law enforcement personnel in some countries have a low rate of success in locating children who have been abducted to, or improperly retained in, their countries.  Two main factors appear to contribute to this problem: first, insufficient resources dedicated to locating these children; and second, an apparent lower priority given to international child abduction cases compared to other criminal activity.  


As appropriate, the USCA and U.S. embassies and consulates abroad work closely with local law enforcement and the foreign Central Authorities to locate abducted children.  We encourage the left-behind parents to gather as much information as possible about the possible location of their children.  The USCA, in conjunction with U.S. embassies and consulates, then passes this information to the foreign Central Authorities and law enforcement agencies and follows up to ensure that these leads are investigated.  The USCA and U.S. embassies and consulates also encourage foreign Central Authorities and law enforcement agencies to search local sources of information (e.g., school records, hospital records, social services agency information, and church records) for information regarding abducted children. 


The USCA also assists parents to access resources available within the United States that may help to locate their children.  Where appropriate, we put parents in contact with U.S. law enforcement, including the Federal Bureau of Investigation (FBI), and the National Center for Missing and Exploited Children (NCMEC) to assist in locating their children.  Law enforcement agencies can place the child’s information into the National Crime Information Center, Interpol, and other law enforcement databases, and communicate directly with their foreign counterparts.  Upon the request of a parent, the name of the child can also be placed into the U.S. passport lookout system through the Department of State’s Children’s Passport Issuance Alert Program (CPIAP).  Once the child is placed into CPIAP, the Department makes every effort to notify the parent who requested the entry of any subsequent U.S. passport applications submitted for the child.  The Department generally requires personal appearance of a child in order to complete an application for a U.S. passport.  Therefore, we can inform the requesting parent of the child’s general location based upon the child’s appearance at a U.S. passport acceptance facility, passport agency, or U.S. embassy or consulate abroad.  The USCA maintains regular contact with parents and updates them promptly and as appropriate when there are developments in the search for their children.


For abductions into the United States, the civil nature of the Abduction Convention process has caused some difficulty in liaising with law enforcement entities, which, in spite of federal implementing legislation requiring them to assist with information sharing with respect to location efforts, sometimes consider Abduction Convention cases as a lower priority than criminal enforcement activities.  In addition, some law enforcement entities are reluctant to share information with the USCA, which is not a law enforcement entity.  However, the USCA is making significant efforts to attempt to eliminate that reluctance through education and by using the Department’s law enforcement branch, the Bureau of Diplomtic Security, to liaise with law enforcement agencies.  The USCA appreciates the continuing law enforcement training done by the National Center for Missing and Exploited Children in this regard.  In addition, the USCA works directly with law enforcement entities to resolve issues and provide education as cases arise.   




	3.7 Where a left-behind parent and / or a requesting Central Authority have no information or evidence regarding a child’s current whereabouts, will your Central Authority still assist in determining whether the child is, or is not, in your State?

	


Yes. 




	3.8 In your State do any particular challenges arise in terms of locating children as a result of regional agreements or arrangements which reduce or eliminate border controls between States? If so, please specify the difficulties encountered and any steps your State has taken to overcome these difficulties. Are there any regional agreements or arrangements in place to assist with locating children because of the reduced / eliminated border controls?

	


 N/A




	3.9 Where a child is not located in your State, what information and / or feedback is provided to the requesting Central Authority and / or the left-behind parent as to the steps that have been taken to try to locate the child and the results of those enquiries? 

	


If the USCA discovers that a child who is the subject of an incoming application is not in the United States, the USCA can communicate this fact to the foreign central authority.  Domestic privacy laws may prevent us from revealing any more specific information to a foreign central authority, such as when the source of our information is a law enforcement resource.  However, if we received the information from a public database, such as Lexis Nexis, we can communicate the precise information and the nature of the search on that database to the foreign central authorities.  




	3.10 Has your Central Authority worked with any external agencies to discover the whereabouts of a child wrongfully removed to or retained within your State (e.g., the police, Interpol, private location services)? Have you encountered any particular difficulties in working with these external agencies? Is there any good or bad practice you wish to share on this matter?  

	


The USCA has access to public databases provided for a fee from private services (e.g., LexisNexis).  We also work directly with Interpol where a country has initiated a yellow notice for the child and the child has been listed as missing with the FBI's National Crime Information Center (NCIC).  The U.S. Department of Justice funded the establishment of Missing Children Clearinghouses in every state, normally housed in local law enforcement offices, which provide valuable direct location assistance.  


Cooperation and information sharing can sometimes be limited where cases are not given priority by local law enforcement agencies.  In addition, the civil remedy and the involvement of the federal government in the implementation of the Abduction Convention in the United States can cause confusion and resistance to sharing information by U.S. state agencies.  See answer to question 3.6.  



Information exchange, training and networking of Central Authorities

	3.11 Has your Central Authority shared its expertise with another Central Authority or benefited from another Central Authority sharing its expertise with your Central Authority, in accordance with the Guide to Good Practice – Part I on Central Authority Practice?


	


USCA officials work collaboratively with foreign Central Authorities by cooperating and communicating either on an informal day-to-day basis, or in organized meetings.  In the past year, the USCA has met with or held Digital Video Conferences (DVCs) with representatives from a number of Abduction Convention partner countries to discuss application of the Convention.  These countries included Argentina, Australia, the Bahamas, Bermuda, Brazil, Bulgaria, Burkina Faso, Canada, Chile, Colombia, Costa Rica, the Dominican Republic, Ecuador, Greece, Guatemala, Honduras, Mexico, Norway, Panama, Paraguay, Peru, Slovakia, South Africa, Spain, Sweden, Switzerland, Turkey, and Uruguay.  The USCA does not have any formal “twinning” arrangements.




	3.12 Has your Central Authority organised or participated in any other networking initiatives between Central Authorities such as regional meetings via conference call, as proposed in Recommendations Nos 1.1.9 and 1.1.10
 of the 2006 Special Commission?

	


The USCA participates in regular meetings with a number of other Central Authorities.  The USCA has also worked closely with the International Hague Network of Judges, especially the four U.S. Hague Network judges, to promote direct communications between and among judges in international family law cases.




	3.13 Would your Central Authority find it useful to have an opportunity to exchange information and network with other Central Authorities on a more regular basis than at Special Commission meetings?

	


Yes, as noted above, the USCA already engages in frequent communication, both formal and informal, with the Central Authorities of its Convention partners but we welcome and encourage additional opportunities to do so.





Statistics

	3.14 If your Central Authority does not submit statistics through the web-based INCASTAT database, please explain why.

	


To date the USCA has not submitted statistics through the web-based INCASTAT system because some the information requested is not being captured by USCA systems.  In 2010, the USCA worked with a representative from the Hague Permanent Bureau to obtain an INCASTAT logon and successfully accessed the website.  The USCA is working to provide some statistics through INCASTAT prior to the Special Commission meeting in June 2011.



Views on possible recommendations

	3.15 What recommendations would you wish to see made in respect of the role and particular functions that Central Authorities might, or do, carry out?

	

The United States has no recommendations at this time.






4. Court proceedings

	4.1 If your State has not limited the number of judicial or administrative authorities who can hear return applications under the 1980 Convention (i.e., it has not “concentrated jurisdiction”), are such arrangements being contemplated?
 If the answer is no, please explain the reasons.

	


The U.S. implementing legislation, the International Child Abduction Remedies Act (ICARA) grants concurrent jurisdiction to state and federal courts to hear Hague cases.  42 U.S.C. § 11603(a).  Currently, Hague return applications are not limited to particular judges or courts.  In the United States, family law cases are traditionally heard in state courts, and many Abduction Convention cases are also heard in state courts.  A concentration of jurisdiction in certain courts would likely require federal legislation, and no such legislation has been proposed.  If the USCA were to recommend amending our federal implementing legislation to include a provision for the concentration of courts for Convention cases, there is no guarantee that other parts of the legislation would remain unchanged.  This could potentially result in amendments to the implementing legislation that may impede the function of the Convention.  Further, a concentration of courts for Convention cases could be problematic for litigants due to the large geographic area of which the United States is composed.  




	4.2 Are any procedural rules in place in your State in relation to return proceedings brought under the 1980 Convention? If so, do you consider that the procedural rules which are applied allow the relevant authorities to reach a decision within six weeks? To what extent do you consider that delays in return proceedings under the 1980 Convention are linked to a lack of appropriate procedures?

	


As we noted in our response to the 2006 Questionnaire, the USCA and the courts each have procedures for handling Hague return and access cases.  The USCA monitors the progress of incoming Hague petitions, and reminds courts of the need to process these applications expeditiously.  For example, upon learning that a case arising under the Abduction Convention is pending in a U.S. state or federal court, the USCA sends each court information regarding the handling of Convention cases.  After six weeks, the USCA routinely requests an update on the progress of the case and reminds the court that the case should be handled expeditiously.  Additionally we have enlisted our Hague Network Judges to contact the relevant court, as appropriate, to discuss the handling of Hague cases, including the requirement that they be processed expeditiously.


As we also noted, trial timetables are governed by applicable federal, state and local rules, and thus vary from case to case and, for state courts, from state to state.  All courts have procedures for expedited hearing in emergency cases.  Additionally, rules of evidence, including rules related to relevance and admissibility, are governed by applicable court rules.  Under the U.S. common law system, procedures have been established requiring expeditious adjudication that bind lower courts.  For example, some jurisdictions have procedures requiring limited timeframes and/or scope of discovery for Convention cases.



5. Domestic violence allegations and Article 13(1) b) of the 1980 Convention

	5.1 Is the issue of domestic violence or abuse often raised as an exception to return in child abduction cases in your State? What is the general approach of the relevant authorities to such cases? 

	


Many taking parents raise the issue of domestic violence as an Article 13(b) affirmative defense.  If the court determines that domestic violence against the taking parent puts the child at grave risk of physical or psychological harm or would otherwise place the child in an intolerable situation, it may also look at whether undertakings would establish the conditions necessary for the child’s safe return to the habitual residence.  For example, some U.S. courts have held that where the left-behind parent is a perpetrator of severe domestic violence against the taking parent and the child, the child faces a grave risk of harm and will not be returned if the country of origin cannot ensure the family’s safety.  See, e.g., Friedrich v. Friedrich, 78 F.3d 1060 (6th Cir. 1996), Blondin v. Dubois, 238 F. 3d 153 (2d Cir. 2001).   Other courts have dispensed with a showing that the origin country cannot ensure the family’s safety because proving this factor would place too heavy an evidentiary burden on the abducting parent.  See, e.g., Baran v. Beaty, 526 F.3d 1340, 1347-48 (11th Cir. 2008).  Some courts have suggested that the psychological harm the child could suffer from witnessing a parent’s severe abuse could be enough to trigger the “grave risk” exception even absent accompanying physical abuse of the child.  See, e.g., Abbott v. Abbott, 130 S.Ct. 1983, 1997 (2010); Walsh v. Walsh, 221 F.3d 204, 220 (1st Cir. 2000).  However, many courts seem disinclined to find that there is grave risk of harm to the child were the left-behind parent did not physically harm the child notwithstanding facts that show that the left-behind parent was violent toward the taking parent. See, e.g., Lachhman v. Lachhman, 2008 U.S. Dist. LEXIS 95185 (E.D.N.Y. Nov. 20, 2008) (no grave risk of harm notwithstanding the petitioner’s admission to an arrest on domestic violence charges, where court made no finding of domestic abuse or that the petitioner harmed the child).




	5.2 In particular:

	a. What is the standard of proof applied when a taking parent relies on Article 13(1) b)?

	


ICARA provides that an affirmative defense rooted in Article 13(b) must be established by clear and convincing evidence.  Other exceptions to return in Articles 12 and 13 need only be established by a preponderance of the evidence.  42 U.S.C. § 11603(e)(2).




	b. Bearing in mind the obligation in the 1980 Convention to act expeditiously in proceedings for the return of children,
 how far do the relevant authorities in your State investigate the merits of a claim that domestic violence or abuse has occurred? How are resulting evidentiary issues dealt with (e.g., obtaining police or medical records)? How is it ensured that no undue delay results from any such investigations?

	


The following response provides a very general overview of procedures applicable in most cases.  The precise procedures may vary from state to state within the United States.


A taking parent who claims that the left-behind parent is a perpetrator of domestic violence may report his or her claims to law enforcement authorities.  Such authorities would generally make and retain a written report and determine whether to initiate an investigation.  The taking parent is generally entitled to a copy of the law enforcement report and the results of any investigation.  Additionally, if the taking parent seeks medical attention as a result of injuries that the left-behind parent is alleged to have caused, he or she may generally obtain a copy of the records from the medical service provider.  Some medical service providers charge a fee to copy the medical records.  The taking parent or that parent’s counsel may generally present police records and medical records to the court.  The taking parent or that parent’s counsel generally have the responsibility of obtaining any other evidence that they would like the court to consider. 


With regard to how the court ensures that there is no undue delay from such investigations, please see the response to question 4.2.  





	c. Is expert evidence permitted in such cases and, if so, regarding which issues? How is it ensured that no undue delay results from the obtaining of such evidence?

	


The following response provides a very general overview of procedures applicable in most cases.  The precise procedures may vary from state to state within the United States.


The court generally has discretion to determine whether to permit expert testimony and to determine the issues on which the expert may testify.  For example, a medical expert may be permitted to testify as to how an injury was caused to a reasonable degree of likelihood.  Additionally, the court may allow an expert to testify about the law of the requesting state.


With regard to how the court ensures that there is no undue delay from such investigations, please see the response to question 4.2. 



	5.3 Where allegations of domestic violence / abuse are made by the taking parent, how will the relevant authority deal with any reports from children as to the existence of such domestic violence / abuse? 

	


The following response provides a very general overview of procedures applicable in most cases.  The precise procedures may vary from state to state within the United States.


Reports of domestic abuse may be reported to the local child protection agency.  The child protection case worker must go out to the home within a limited period of time after a report is made.  The child protection agency may also interview other relevant persons, including school personnel, medical care providers, and others.  Once the case worker completes the investigation, the child protection agency will make a determination as to whether there has been domestic abuse in the home and whether the child is at risk of abuse or neglect due to his or her exposure to domestic violence.  If the agency concludes that the child is at risk, it may leave the child in the home with supervision from the child protection agency or it may remove the child from the home with the court’s approval.  Such a child may be placed in foster care, with a family friend, or with a relative.  


Courts have broad discretion in determining how they will hear from children.  A court may appoint a guardian ad litem to represent the child.  A court may designate a mental health professional (e.g., a clinical social worker or psychologist) to report to the court .  Finally, the court may hear directly from a child in a variety of ways.  If a child is of sufficient age and maturity, the court may hear from the child in open court or in the judge’s chambers, with or without the parties or their counsel present.  


Please also see response to question 5.1.  




	5.4 Where allegations of domestic violence / abuse are made by the taking parent, what tools are used by judges (or decision-makers) in your State to ascertain the degree of protection which can be secured for the child (and, where appropriate, the accompanying parent) in the requesting State upon return (e.g., information is sought from the requesting Central Authority, direct judicial communications are used, expert evidence on foreign law and practice is obtained, direct notice can be taken of foreign law, etc.)?

	


While the precise procedures may vary from state to state within the United States, courts generally have discretion to use all of the evidentiary tools at their disposal including, but not limited to, taking judicial notice of foreign law, hearing from experts on foreign law, communicating directly with Hague Network Judges, communicating with other foreign judges, and requesting information from the foreign Central Authority.  




	5.5 Do any regional agreements affect the operation of Article 13(1) b) in your State (e.g., for European Union Member States excluding Denmark, Art. 11(4) of the Brussels II a Regulation
)? If so, please comment upon how the relevant regional provision(s) have operated in practice. 

	


No.  The United States is not a party to any regional agreements that affect the operation of Article 13(b).




	5.6 From your practical experience, what do you see as the main (a) similarities, and (b) inconsistencies between States Parties regarding the application and interpretation of Article 13(1) b) in cases of alleged domestic violence? Can you suggest any good practice which should be promoted on this issue?

	


There seems to be an inconsistent application of Article 13(b) with respect to allegations of domestic violence.  Courts in some of our Abduction Convention partner countries seldom order return of children to the United States where the taking parent alleges domestic violence.  Frequently, they do not appear to analyze what, if any steps, the taking parent took or could have taken to enhance his or her safety prior to removing the child from his or her habitual residence.  In some countries, it appears that taking parents have a very low burden of proof when raising the Article 13(b) defense.  While states of the United States have legal authority to issue civil protection orders  and resources such as confidential residential shelters to support victims of domestic violence who are seeking safety for themselves and their children, courts in other countries often disregard these resources and do not order return.


The United States believes that increased judicial training on domestic violence and the effect of domestic violence on children is a good practice to promote.




	5.7 Do you have any other comments relating to domestic violence or abuse in the context of either the 1980 or the 1996 Convention?

	


The following response provides a very general overview of procedures applicable in most cases.  The precise procedures may vary from state to state within the United States.


Courts in the United States that make custody determinations consider whether there has been a history of domestic violence.  The court may take judicial notice of previous civil protection orders and/or criminal cases; receive in evidence police, medical, and social service records; hear testimony from the parties and other witnesses; and hear from experts.  Courts also have broad discretion to order home studies, custody evaluations, and psychological evaluations.  Courts will analyze all this information to make a custody determination that is in the best interest of the child.  However, we recognize that many judges could benefit from additional training on the issue of domestic violence.  Some would suggest that the training could include how to decide when to apply an affirmative defense under Article 13(b).  





6. Ensuring the safe return of children

The implementation of previous Special Commission recommendations

	6.1 What measures has your Central Authority taken to ensure that the recommendations of the 2001 and 2006 Special Commission meetings
 regarding the safe return of children are implemented?  

	


The following response provides a very general overview of procedures applicable in most cases.  The precise procedures may vary from state to state within the United States.


There were three primary recommendations from the 2001 and 2006 Special Commission meetings that dealt primarily with the safe return of children.  These recommendations included: 1) alerting the appropriate protection agencies or judicial authorities in the requesting state of the return of a child who may be in danger; 2) advising the requested State, upon request, of the protective measures and services available in the requesting State to secure the safe return of a particular child; and 3) encouraging the use of Article 21 of the Abduction Convention to secure the effective exercise of access or visitation rights. 


The USCA, consistent with these recommendations, regularly coordinates with the appropriate child welfare authorities when there may be cause for concern about a child’s welfare upon return to the United States.  Generally, the foreign Central Authority would notify the USCA as to the requested country’s concerns.  In turn, the USCA would share these with the competent authority in the United States.  The competent authority has the discretion to determine what steps to take to help ensure the protection of the child.  With approval of a court, these steps could include the authority sending a child welfare worker to meet the child at the airport, taking temporary custody of the child, placing the child with a friend or relative, placing the child with one of the parents, arranging appropriate medical and social services, moving the court for a temporary protection order, among others.  


Similarly, consistent with these recommendations, the USCA provides information to the requested State’s central authority about the services available to help ensure the safe return of the child.  Further, the USCA accepts Hague access applications.  Additionally, the USCA endeavors to locate a short list of appropriate counsel from which the parent may choose an attorney to represent him or her in the access proceedings in the United States. 





	6.2 In particular, in a case where the safety of a child is in issue and where a return order has been made in your State, how does your Central Authority ensure that the appropriate child protection bodies in the requesting State are alerted so that they may act to protect the welfare of a child upon return (until the appropriate court in the requesting State has been effectively seised)?

	


The USCA contacts the foreign Central Authority and alerts it to any child protection issues concerning a child who has been ordered to return to the requesting State.  Additionally, U.S. embassies and consulates communicate with their contacts and foreign social service/child protection agencies to inform them of any child protection concerns for a child returning to their service area.



Methods for ensuring the safe return of children

	6.3 Where there are concerns in the requested State regarding possible risks for a child following a return, what conditions or requirements can the relevant authority in your State put in place to minimise or eliminate those concerns? How does the relevant authority in your State ensure that the conditions or requirements put in place are implemented and adhered to?

	


There are a number of tools that can be used to minimize the risks to the child’s safety upon return.  Where appropriate, the USCA may contact the local competent authority for child welfare to inform it of the child’s arrival and potential needs for protections so the authority may take some steps in advance of the child’s arrival.  If a court in the United States orders undertakings, conditions precedent for the return of the child, the USCA will communicate those undertakings to the foreign central authority and the U.S. embassy or consulate will contact the relevant child welfare authority.  The only way for the competent authority, the court, to ensure that the conditions are implemented is to make sure that they are met prior to the return of the child.  The court can reserve the right to deny the return until the conditions are met.  The foreign central authority and the child welfare authority would likely notify the USCA and U.S. embassy or consulate as well as the parties and their counsel once any required conditions had been satisfied.  



Direct judicial communications
	6.4 Please comment upon any cases (whether your State was the requesting or requested State), in which the judge (or decision-maker) has, before determining an application for return, communicated with a judge or other authority in the requesting State regarding the issue of the child’s safe return. What was the specific purpose of the communication? What was the outcome? What procedural safeguards surround such communications in your State?
 

	


The USCA believes that direct judicial communications in Hague cases can be extremely effective in facilitating the prompt and safe return of a child to the country of habitual residence.


Direct judicial communications in family law matters is very familiar to U.S. state court judges.  The Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA), adopted in some form by 49 U.S. states and territories, as well as the District of Columbia, includes a provision allowing direct judicial communication within any proceeding arising under the UCCJEA. UCCJEA §110, Communication Between Courts.  Further, the UCCJEA requires direct judicial communication in instances where the court hearing the custody case discovers that another court, whether a U.S. court or a foreign court, has commenced a child custody proceeding where such court has jurisdiction in substantial conformity with the UCCJEA. UCCJEA § 206(b), Simultaneous Proceedings. 


The U.S. Hague Network Judges have participated in and facilitated judicial communication on many occasions to help clarify the Hague process.  The U.S. Hague Network Judges report many categories of judicial communications, including communications between a U.S. Hague Network Judge and another member of the Hague Network of Judges, and communications between a U.S. Hague Network Judge and a U.S. judge or a foreign judge hearing a Hague case.  The U.S. Hague Network Judges also act as central contact points for U.S. and foreign judges interested in communicating with their foreign counterparts. 


The U.S. Hague Network Judges report several subjects about which judicial communication is generally sought.  Those subjects include assistance with understanding U.S. laws on the enforceability of return orders, U.S. laws with respect to jurisdiction over custody matters, how a U.S. court may weigh the opinion of a child in a petition for return, and U.S. immigration laws.  


The U.S. Hague Network Judges also report judicial communications involving the ability of the requesting State to protect the child should the judge of the requested State order the child returned.  In one notable case, a U.S. Hague Network Judge facilitated communications between a U.S. judge hearing a Hague case and the Network Judge of the requesting State.  The U.S. judge reportedly sought these communications so he could determine whether allegations that conditions in the requesting state posed a grave risk of harm to the child were well founded.  The U.S. judge asked to be informed about what services and legal mechanisms were available to ensure the safety of the child in the requesting state.


Upon request by the relevant judges, the USCA has also facilitated judicial communications between a judge in the United States hearing a Hague case and a judge in the requesting State who had knowledge of the child’s custodial status prior to the abduction, or who could inform the U.S. judge as to relevant local law of the receiving State.  In one particular case, the litigants in the Hague case in the United States presented conflicting court orders from the requesting State.  The U.S. judge contacted the USCA, and the USCA scheduled and provided translation services for a telephone call between the U.S. judge and the judge from the requesting State who had issued one of the orders.  During the call, the judge of the requesting State informed the U.S. judge as to which order was in effect at the time the child was removed.  With this clarification, the U.S. judge was then able to decide the Hague case, avoiding potentially long delays.


Judicial communication is generally limited to discussing the legal authority and the social service resources in the requesting State. Process and procedures may also be discussed.  Judges are careful not to discuss the merits of the Hague case nor discuss the ultimate question before the court.  



Use of the 1996 Convention to ensure a safe return
	6.5 If your State is not Party to the 1996 Convention, is consideration being given to the possible advantages of the 1996 Convention in providing a jurisdictional basis for urgent protective measures associated with return orders (Arts 7 and 11), in providing for their recognition by operation of law (Art. 23), and in communicating information relevant to the protection of the child (Art. 34)?

	


The United States is aware of the benefits of the Child Protection Convention.  The United States has signed, but not become party to, the Child Protection Convention.



Other important matters
	6.6 Are you aware of cases in your State where a primary carer taking parent has refused or has not been in a position to return with the child to the requesting State? How are such cases dealt with in your State? Please provide case examples where possible.

	


As we stated in our responses to the 2006 Special Commission Questionnaire, the United States focuses on whether the taking parent can return to the United States.  To the extent that this question is asking about the effect of the immigration status of the abducting parent on Hague proceedings, please see the responses to questions 9.1 to 9.4 below. 




	6.7 What steps has your State taken to ensure that all obstacles to participation by parents in custody proceedings after a child’s return have been removed (in accordance with Recommendation No 1.8.5 of the 2006 Special Commission)? In particular, where a custody order has been granted in the jurisdiction of, and in favour of, the left-behind parent, is the order subject to review if the child is returned, upon application of the taking parent?

	


In the United States, at present, rules and laws governing custody proceedings are left exclusively to the states.  There is currently no federal statute governing custody proceedings. However, as stated in the response to question 6.4, 49 U.S. states and territories, as well as the District of Columbia, have adopted some form of the model UCCJEA.  Therefore, while the answer to this question would depend on the precise law in each of state in the United States, the rules are often similar as a result of the UCCJEA.  


In general, a parent may petition a court to modify custody or visitation schedules upon a showing of a substantial change in circumstances for the child, until the child reaches eighteen years of age.  Further, under the UCCJEA, except on a temporary basis to relieve an emergency involving mistreatment or abuse, or the threat thereof, of a child, sibling or parent, a custody order is not enforceable unless each parent has been given notice and an opportunity to be heard by the court.  UCCJEA §204, Temporary Emergency Jurisdiction; §205 Notice, Opportunity to be Heard, Joiner; §303, Duty to Enforce. 


Therefore, in general, if a child is returned to a U.S. state where a custody order was granted in favor of the left-behind parent, the taking parent can petition the court to modify custody or visitation provisions.  In making its decision as to custody arrangements, most courts would use some form of “best interests of the child” standard. 


Once the matter is before the court, the court can hear proposals for custody arrangements from both parents, as well as evidence presented by each parent as to why his or her proposal is in the best interest of the child.  This evidence often takes the form of testimony by each parent, testimony of experts hired by each parent, or testimony from others who interact with the child such as school professionals, neighbors, and grandparents or other relatives.  


An individual may represent himself or herself in court for custody matters, or he or she may hire an attorney.  The USCA cannot represent parents in custody proceedings in the United States.  However, we do offer information on our website for various legal aid organizations located around the country.  A person may also contact his or her embassy or consulate in the United States for assistance with finding an attorney.


Some states grant a judge the discretion to allow participation in custody proceedings via teleconference or videoconference.  The USCA encourages the use of such technology when necessary for Hague proceedings.



	6.8 In cases where measures are put in place in your State to ensure the safety of a child upon return, does your State (through the Central Authority, or otherwise) attempt to monitor the effectiveness of those measures upon the child’s return? Would you support a recommendation that States Parties should co-operate to provide each other with follow-up information on such matters, insofar as is possible?

	


No specific program in the United States monitors the specific category of children who have been returned to the requesting state as a result of a Hague proceeding.  However, the USCA routinely requests our embassies and consulates to informally monitor a U.S. citizen child who has been returned to the requesting state.  U.S. consular officers may request that the taking parent allow consular staff to visit the child in his or home to determine whether the child’s welfare is in danger. Additionally, our consular officers may make informal inquiries of the competent authority to attempt to ensure the welfare of the child.



7. The interpretation and application of the exceptions to return 
In general

	7.1 Where the taking parent raises any exceptions under Article 13 or Article 20 of the 1980 Convention, what are the procedural consequences? What burden and standard of proof rest on the taking parent in respect of such exceptions?
 

	


Under the implementing legislation in the United States, ICARA, the taking parent who may raise an affirmative defense under Article 13 or 20.  For defenses under Article 13(b) or Article 20, the taking parent must establish the defense by clear and convincing evidence.  For any other defense under Article 13, the taking parent must establish the defense by a preponderance of the evidence.  42 U.S.C. § 11603(e)(2).




	7.2 Does the raising of exceptions under Article 13 or Article 20 in practice cause a delay to return proceedings? What measures, if any, exist to keep such delay to a minimum?

	


The raising of an affirmative defense does not necessarily delay return proceedings by a significant amount.  See the response to question 4.2.



Article 13(2) and hearing the child
	7.3 In relation to Article 13(2) of the 1980 Convention: 

	a. By whom, and how, will any enquiry be made as to whether a child objects to a return?  

	

The following response provides a very general overview of procedures applicable in most cases.  The precise procedures may vary from state to state within the United States.


Generally the taking parent raises the issue that the child objects to return as an affirmative defense.  However, the court may also raise this question sua sponte.  If the court has appointed a guardian ad litem, the guardian ad litem  may also raise the question about whether the child objects to return.




	b. Who will assess the child’s maturity for the purposes of Article 13(2)? 

	

The following response provides a very general overview of procedures applicable in most cases.  The precise procedures may vary from state to state within the United States.


The court may order mental health professionals or a guardian ad litem to report preliminarily to the court about the child’s level of maturity, his or her ability to communicate with the court, and his or her wishes about returning to the habitual residence.  But it is generally the court that ultimately decides whether the child is mature enough for his or her views to be taken into account.




	c. In what circumstances, in practice, might the relevant authority in your State refuse to return a child based on his or her objections? Please provide case examples where possible.

	

The following response provides a very general overview of procedures applicable in most cases.  The precise procedures may vary from state to state within the United States.


The older a child, the more likely the court will be to abide by the child’s wishes, including where the child objects to return. The Abduction Convention calls for the court to consider a mature child’s objection to return, not to accede to it automatically.  A court retains discretion to order return when it would best fulfill the purposes of the Convention, especially with regard to the potential undue influence (regardless of intent) by the person who allegedly wrongfully removed or retained the child. Courts are looking at the maturity of the child and not merely at how old the child is.  Additionally, a court will strongly consider a child’s objection but not necessarily the expression of a mere preference.




	7.4 How, if at all, have other international and / or regional instruments affected the manner in which the child’s voice is heard in return proceedings in your State?
 

	


As far as the USCA can determine, no international or regional instruments have affected the manner in which the child’s voice has been heard in return proceedings in the United States.




	7.5 How does your State ensure that hearing a child does not result in any undue delay to the return proceedings?

	


Please see responses to question 4.2.



Article 20 

	7.6 How has Article 20 of the 1980 Convention been applied in your State? Are you aware of an increase in the use of this Article (please note that Art. 20 was not relied upon at all according to the 1999 Statistical Survey, nor was it a sole reason for refusal in 2003
)? 

	


There are no published cases where a U.S. court has declined to order the return of a child based on Article 20 of the Abduction Convention.  Additionally, we are unaware of any unpublished cases that rely on Article 20.



Any other comments
	7.7 Do you have any other comment(s) you would like to make regarding any of the exceptions to return within the 1980 Convention?

	


No.



8. Article 15 of the 1980 Convention
	8.1 Have you encountered any difficulties with the use of Article 15? If so, please specify the difficulties encountered and what steps, if any, have been taken to overcome such difficulties.  

	


As concerns requests to the USCA from foreign Central Authorities, such Central Authorities often request the USCA to verify the custodial rights of the left-behind parent under the applicable law in the United States.  As stated in the response to question 3.3, the left-behind parent is free to approach the court in the appropriate U.S. jurisdiction and inquire about his or her custodial rights.  However, where the relevant court has not yet made a custody determination, it may require hearings on Article 15 and on jurisdiction.  In such cases, the process of obtaining the Article 15 declaration can be very costly to the left-behind parent, and can cause significant delays.  Some foreign Central Authorities are satisfied with an affidavit from a properly licensed attorney who can attest to the custodial rights of the left-behind parent.  This is generally a less expensive and more expedient option where available.


On occasion the courts in the United States ask for further explanation of the wrongfulness of removal of a child under the law of the habitual residence.  The USCA, upon receipt of such a request, forwards the request to the foreign Central Authority.  Responses to such requests vary according to the legal authority of the foreign Central Authority.  In some instances, foreign Central Authorities can themselves provide affidavits of law explaining that the particular removal was wrongful under their law.  In other instances, the foreign Central Authority or applicant must seek a declaration or determination from a court. 




	8.2 Has the use of Article 15 caused undue delay in return proceedings in your State? Are there particular States Parties with whom you have had difficulties in this regard? Please provide case examples where possible.

	


In outgoing cases from the United States, the USCA encounters difficulties when foreign Central Authorities request an Article 15 determination prior to accepting the Hague application and as a prerequisite for initiating any procedures for location or engagement of legal representation.  As stated in the response to question 3.3, family law is generally governed by state law in the United States, and the USCA is not situated to issue, on its own, authoritative statements about or interpretations of state custody law.  A left-behind parent may petition the relevant court in the United States for an Article 15 determination.  However, because an Article 15 determination involves both questions of fact and law, a court may require evidentiary hearings before making such a determination.  Moreover, U.S. courts must comply with service of process and notice requirements before holding such a hearing, which can often result in considerable delays, especially if the taking parent avoids service.  Additionally, some U.S. courts may find that they do not have the jurisdiction to hear any matter relating to a child’s custody determination until the court in the requesting country determines that the child’s country of habitual residence is the United States.  Recognizing that parties to the Abduction Convention have the right to make such requests, the USCA expends considerable effort in assisting left-behind parents.  Nevertheless, in many instances, delays of several weeks or months have resulted.


For incoming cases, the practice of foreign Central Authorities and courts varies.  Some foreign Central Authorities are authorized to provide Article 15 declarations directly, without the involvement of a court, and they often do so without delay.  Other foreign Central Authorities may not provide such declarations without a full court hearing on the merits of the Hague case, and, as in the United States, the resulting delays are significant.  




	8.3 Are you aware of any cases in your State where direct judicial communications have been used in relation to Article 15? If so, please provide details of how, if at all, direct judicial communications assisted in the particular case.


	
   


The USCA is aware of only one case in which direct judicial communications were used in relation to Article 15.  At this time, the ultimate effect of the direct judicial communications on this case is unclear, as it is still pending without a resolution on the Article 15 matter.



9. Immigration, asylum and refugee matters under the 1980 Convention
	9.1 Have you any experience of cases in which immigration / visa questions have arisen as to the right of the child and / or the taking parent to re-enter the State from which the child was wrongfully removed or retained? If so, how have such issues been resolved?

	


The USCA assists where appropriate to facilitate the entry of foreign individuals to the United States in connection with Hague proceedings.  Ordinarily, a foreign national who wishes to reenter the United States following a foreign court’s order that a child be returned may apply to the Department of State for a nonimmigrant visa.  If this person is found ineligible for a visa under U.S. immigration law, he or she may apply to U.S. Citizenship and Immigration Services (USCIS), an entity within the U.S. Department of Homeland Security (DHS), for humanitarian parole, and in appropriate cases the Department of State may assist the person in submitting this application.  In rare circumstances, it may be appropriate for the Department of State to recommend to USCIS that it grant an individual involved in Hague proceedings another type of parole, significant public benefit parole. 


It is important to note that while various forms of parole are available, U.S. immigration law prohibits the offer of a guarantee of entry for a person of any status.  Admission to the United States may only be determined upon application, in person, at the port of entry, and is determined solely by DHS.  Therefore, the USCA does not have the authority to procure a guarantee of entry for an individual or a class of persons.




	9.2 Have you any experience of cases involving links between asylum or refugee applications and the 1980 Convention? In particular, please comment on any cases in which the respondent in proceedings for the return of a child has applied for asylum or refugee status (including for the child) in the State in which the application for return is to be considered. How have such cases been resolved?

	


Where asylum or refugee applications are made, they are adjudicated through a process separate from that established pursuant to the Abduction Convention.  We note that the process for such applications does not contain the timelines contemplated by the Abduction Convention.  In general, it has been our experience that action pursuant to the Abduction Convention is not taken prior to resolution of the application for asylum or refugee status.



	9.3 Have you any experience of cases in which immigration / visa questions have affected a finding of habitual residence in the State from which the child was removed or retained?

	


The USCA is not aware of U.S. cases where immigration or visa status have affected the finding of habitual residence in the requesting state.




	9.4 Have you any experience of cases in which immigration / visa questions have inhibited the exercise of rights of access?

	


Some of the most difficult access cases for the USCA involve a parent who is unable to exercise his or her rights of access in the United States because of deportation or immigration violations.  In a few instances, the USCA has successfully supported an application for humanitarian parole in order to allow exercise of access rights in the United States.



10. Newly acceding States to the 1980 Convention

	10.1 If your State has recently acceded to the 1980 Convention, what steps have been taken to inform other States Parties of the measures taken to implement the Convention in your State?
 Did you find the Standard Questionnaire for newly acceding States
 useful for this purpose?

	


Not applicable.




	10.2 How regularly does your State consider declaring its acceptance of the accessions of new States Parties to the 1980 Convention (Art. 38)?  

	


The USCA considers accepting the accessions of new States Parties at the time of the accession.  If the USCA does not accept the accession at that time, then the USCA will periodically re-evaluate the appropriateness of accepting the State’s accession.




	10.3 What measures, if any, do your authorities take to satisfy themselves that a newly acceding State is in a position to comply with 1980 Convention obligations, such that a declaration of acceptance of the accession can be made (Art. 38)? How does your State ensure that this process does not result in undue delay?

	


Our policy for accepting newly acceding states is under review.



11. The Guide to Good Practice under the 1980 Convention
	11.1 In what ways have you used the Guide to Good Practice – Part I on Central Authority Practice, Part II on Implementing Measures, Part III on Preventive Measures and Part IV on Enforcement
 – to assist in implementing for the first time, or improving the practical operation of, the 1980 Convention in your State?

	


The USCA participated in the development of the various parts of the Guide to Good Practice and supports its use as a tool to establish and maintain compliance with the Abduction Convention. The Guide is a useful tool in the drafting of our congressionally mandated compliance report where we provide the U.S. Congress information on worldwide compliance with the Abduction Convention.  Additionally, the Guide provides some criteria to aid in the United States’ determination of whether to accept a newly acceding country.  The Guide has been most useful during our bilateral discussions with our Hague partners.  During such discussions our delegation often refers to the Guide to improve our cooperation and coordination with our Hague partners.  


We also recognize the principle of “progressive implementation” of the Abduction Convention, detailed at paragraph 1.7 of Part I of the Guide, and our commitment to continually review and improve the operation of the Abduction Convention in the United States.  




	11.2 How have you ensured that the relevant authorities in your State have been made aware of, and have had access to, the Guide to Good Practice?

	


We do make the Guide available to attorneys and judges as needed and often leave behind with foreign Central Authorities.




	11.3 Do you have any comments regarding how best to publicise the recently published Guide to Good Practice – Part IV on Enforcement (published October 2010)?

	


Links to the Guide should appear more prominently on the Permanent Bureau’s website and it should be made available in bound hard copy upon request.




	11.4 Are there any other topics that you would like to see form the basis of future parts of the Guide to Good Practice in addition to those which are already published or are under consideration (these are: Part I on Central Authority Practice; Part II on Implementing Measures; Part III on Preventive Measures; Part IV on Enforcement; and the draft of Part V on Mediation)?

	


Other topics may be appropriate and might be identified as we address during the second meeting of the Special Commission the desirability and feasibility of a protocol to the Abduction Convention.




	11.5 Do you have any other comments about any Part of the Guide to Good Practice?

	


No.



12. Relationship with other instruments

	12.1 Do you have any comments or observations on the impact of international instruments on the operation of the 1980 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	


The United States is not a party to the 1989 United Nations Convention on the Rights of the Child.  We are concerned about recent decisions of the European Court of Human Rights that reinterpret the Abduction Convention purportedly based on other instruments.




	12.2 Do you have any comments or observations on the impact of regional instruments on the operation of the 1980 Convention, for example, the Brussels II a Regulation
 and the 1989 Inter-American Convention on the International Return of Children?

	


We hope that these other instruments have not discouraged countries from becoming party to the Abduction Convention and do not lead to a parallel regime governing international parental child abduction that deviates from practice under the Abduction Convention.



13. Publicity and debate concerning the 1980 Convention

	13.1 Has the 1980 Convention given rise to (a) any publicity (positive or negative) in your State, or (b) any debate or discussion in your national Parliament or its equivalent? What was the outcome of this debate or discussion, if any?

	


The publicity generated by individual Abduction Convention cases has brought increasing attention to the Convention and the subject of international parental child abduction in the United States in recent years.  One case in particular generated national attention and involvement of high-level U.S. government officials.  More parents are seeking media outlets and are petitioning their representative in the U.S. Congress to become involved in their cases.  Members of Congress now frequently engage the Department of State with respect to individual cases concerning their constituents and speak about these cases publicly.


Parent groups are also becoming more organized to advocate for their rights for return of or access to their children.  A parent group made up of primarily left-behind fathers whose children were taken to nonparty Japan has appealed to the media and members of Congress to bring additional attention to their concerns. 


The U.S. Supreme Court’s 2010 Abbott v. Abbott decision, described in the answer to question 1.2 above, generated a considerable amount of public interest and debate as the first high court case concerning international family law and the Abduction Convention.  The majority opinion, which held that a ne exeat right constituted a right of custody, generated a strong dissent by three justices and considerable academic commentary both for and against the Court’s holding.


Domestic violence activists and some academics in the United States have written numerous articles about the alleged negative impact of the Abduction Convention on taking parents (often primary caregivers) who allege domestic violence by the left-behind parent.  Their point of view is informed largely by court decisions for incoming abductions under the Abduction Convention.  Fueling this debate are the December 2010 findings of a study sponsored by the non-governmental grant recipient of the U.S. Department of Justice’s National Institute for Justice regarding domestic violence and the Abduction Convention.  The study included the interviews of 22 mothers who self-identified as victims of domestic violence and 23 lawyers who represented mothers and fathers in Hague lawsuits, as well as an examination of published Hague cases involving domestic violence.  Among the report’s many findings is that domestic violence victims and their children were subject to renewed violence or threats of violence when they returned to their habitual residence following a Hague order of return.  This conclusion may give rise to the impression that the Abduction Convention can be used as a tool for abusive left-behind parents to keep victimizing taking parents.


On March 4, 2011, the State Department held a public meeting on international family law under the auspices of its Advisory Committee on Private International Law.  The meeting was convened to discuss the desirability and feasibility of a protocol to the 1980 Hague Child Abduction Convention.  In particular, the attendees discussed mediation, conciliation, and other similar means to promote the amicable resolution of cases under the Abduction Convention; international relocation of a child; allegations of domestic violence; and other matters raised in the questionnaire circulated by the Permanent Bureau of the Hague Conference on Private International Law.  The discussion at the meeting has considerably aided the USCA in the development of its own views on this question.

 


	13.2 By what methods does your State disseminate information to the public about the 1980 Convention?

	


The Department of State’s main tool for disseminating information about the Abduction Convention is its international parental child abduction website,  www.travel.state.gov/childabduction.  The USCA maintains and regularly updates the website, which contains a large amount of information on the Convention, Convention procedures, locating an attorney, preventing abductions, contacting the USCA for assistance, and many other matters.  Beyond the website, the USCA is continually examining ways to more effectively inform the public and various stakeholders about the Abduction Convention. 


The USCA also conducts training and speaks at conferences designed to provide information to bar associations, judicial conferences, and law enforcement officials about the operation of the Abduction Convention.  We also hold regular meetings with stakeholders (e.g., groups of left-behind parents, attorneys, social service agency personnel) and U.S. congressional staff about the Abduction Convention. In 2010, the USCA partnered with the U.S. Department of Defense (DOD) to assist military personnel affected by parental child abduction.  The USCA is working with DOD to train its military law staff about the Abduction Convention through conferences and webinars.


Also, Secretary of State Hillary Rodham Clinton appointed Ambassador Susan S. Jacobs as Special Advisor to the Office of Children’s Issues. A long-time advocate for children, Secretary Clinton created this new foreign policy position to address intercountry adoption and international parental child abduction.  Special Advisor Jacobs is actively engaged with foreign government officials in both Hague and non-Hague countries with a view to protecting the welfare and interests of children.  The Special Advisor speaks frequently at public events and provides interviews to the press on abduction issues in general as well as on specific cases, consistent with privacy laws and other appropriate concerns.  Additionally Ambassador Jacobs travels to many non-Hague countries to engage in bilateral discussions to discuss the benefits of joining the Abduction Convention.


The USCA also engages in outreach in various cities to increase public awareness.  For example, in 2010, USCA officers traveled to Florida and conducted numerous media interviews in Spanish to increase awareness of the Convention among the Spanish-speaking population. 





PART III: THE PRACTICAL OPERATION OF THE 1996 CONVENTION

14. Implementation of the 1996 Convention
	14.1 If your State is Party to the 1996 Convention, do you have any comments regarding: 

	a. How it has been implemented?

	

Not applicable.




	b. How it is operating?

	

Not applicable.




	c. Further, when implementing the 1996 Convention, did your State use the implementation checklist drawn up by the Permanent Bureau in consultation with States Parties?
 If so, do you have any comments regarding the implementation checklist and how it might be improved in future?

	

Not applicable.




	14.2 If your State is not Party to the 1996 Convention, is your State considering implementing the 1996 Convention? What are viewed as the main difficulties, if any, in implementing this Convention?

	


The United States signed the Child Protection Convention in 2010.  We are currently considering the manner in which the Convention should be implemented in the United States.



15. The role and functions of Central Authorities designated under the 1996 Convention
	15.1 If your State is Party to the 1996 Convention: 

	a. Did you encounter any difficulties designating a Central Authority?  

	

Not applicable.




	b. Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	

Not applicable.




	c. Have any of the duties of Central Authorities within the 1996 Convention raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	

Not applicable.




	d. Has your Central Authority encountered any particular difficulties with the interpretation or application of the 1996 Convention provisions? If so, please specify.

	

Not applicable.




	e. Would you consider the development of any model forms under the 1996 Convention useful (e.g., in relation to the provisions regarding transfer of jurisdiction (Arts 8 and 9), or in relation to the certificate which may be given by the relevant authorities under Art. 40)?

	

Not applicable.



16. Publicity concerning the 1996 Convention

	16.1 If your State is Party to the 1996 Convention, by what methods does your State disseminate information to the public about the 1996 Convention?

	


Not applicable.




	16.2 Could you provide a list (including contact details and website addresses) of non-governmental organisations in your State which are involved in matters covered by the 1996 Convention?

	


Not applicable.



17. Relationship with other instruments
	17.1 Do you have any comments or observations on the impact of regional
 or international instruments on the operation of the 1996 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	


The United States has recently signed the Child Protection Convention and is considering how the Convention should be implemented in the United States.  At present, it does not have any comments or observations on the impact of regional or international instruments on the operation of the Child Protection Convention.





PART IV: TRANSFRONTIER ACCESS / CONTACT AND 
INTERNATIONAL FAMILY RELOCATION
18. Transfrontier access / contact

	18.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding Central Authority practices, legislation, procedural rules or case law applicable in cases of transfrontier contact / access.

	


Courts in the United States have generally continued to hold that the Convention does not provide for a right of return in access cases.  In addition, while our implementing legislation provides concurrent jurisdiction to hear Hague cases to both federal and state courts in the United States, federal courts have continued to find that they lack jurisdiction to hear Hague access cases under Article 21.  Therefore, in the United States, access cases are generally heard in state courts and are treated as domestic custody and access disputes.


A significant development in our case law relating to access rights occurred when the U.S. Supreme Court decided Abbott v. Abbott, 130 S. Ct 1983; 176 L. Ed. 2d 789; 2010 U.S. LEXIS 3880 (2010).  In Abbott, the Court held that a person who held access rights that included a ne exeat provision had a right of custody within the meaning of the Abduction Convention and therefore, the remedy of return is available to him.  The Abbott decision will likely affect how all U.S. courts determine what rights are considered in an access case vis-à-vis custodial rights, but it should not affect how state or federal court treat a case that has been determined to be an access case.


There are no new Central Authority practices to report in this area.





	18.2 Please indicate any important developments in your State, since the 2006 Special Commission, in the interpretation of Article 21 of the 1980 Convention.

	


Not applicable.




	18.3 What problems have you experienced, if any, as regards co-operation with other States in respect of:

	a. the granting or maintaining of access rights;

	
     

	b. the effective exercise of rights of access; and

	
     

	c. the restriction or termination of access rights.

	
     

	
Please provide case examples where possible.

	


The Abduction Convention leaves open many questions about States’ obligations with respect to access cases, and the USCA has found that levels of assistance vary widely from one partner country to another.  More than a year ago, the USCA contacted its counterparts in Europe to request clarification of their procedures and policies with respect to accepting and providing assistance on Hague access petitions.  Many have been unable to respond, apparently because they have yet to develop clear guidelines.  Procedures for hearing Hague access cases, where they exist, are sometimes lengthy and difficult or impossible to enforce.  


One foreign Central Authority has rejected all the Hague access applications that the USCA has thus far submitted on behalf of parents in the United States.  In each case, that foreign Central Authority provided explanations loosely tied to the circumstances of the request, e.g., that the petitioner had waited several years before seeking access and, therefore, the request did not constitute an urgent need.  During meetings in September 2010, the foreign Central Authority stated that it does not have the resources to handle access cases and has thus established a policy of rejecting all petitions. 


Another foreign Central Authority accepted a Hague access petition; however, a court in that country subsequently declined to make a ruling because it was unclear to that court whether the Abduction Convention provided the authority to do so.  In a third country the Central Authority coordinated with a local judge to push for an access order under the Abduction Convention.  Although successful, the foreign Central Authority was unable to provide additional assistance with enforcement of the access order and the petitioner has not yet seen his child.  In another country, a case took more than nine months to enter the judicial system, and once it did, the outcome was an access order that allowed the petitioner one hour of phone time per week with his child.  After the first few calls, the child resisted, and the access order has not since been enforced.  




	18.4 In what ways have you used the “General Principles and Guide to Good Practice on Transfrontier Contact Concerning Children”
 to assist in transfrontier contact / access cases in your State? Can you suggest any further principles of good practice?  

	


The USCA supports the principles of the Guide to Good Practice, which sets out an important framework for addressing access cases, including establishing the principles of common rules for jurisdiction and mutual respect of orders.  Nevertheless, the USCA finds the incoming access cases pursuant to the Abduction Convention to be often very challenging because in the United States only the court has the authority to take steps to remove obstacles to access, and the USCA thus depends on attorneys in the local jurisdictions to resolve such issues in the courts.  Moreover, attorneys are often reluctant to accept these cases on a pro bono or reduced-fee basis; access cases are likely to be lengthy and costly because they tend to be litigated in a manner similar to child custody cases, using a “best interest of the child” analysis.



19. International family relocation

	19.1 When does a parent require the permission of (a) the other parent, and (b) the relevant State authorities, to relocate internationally with a child (i.e., to move with a child from your State to another State, on a long-term basis)?

	


The law on this question varies from state to state.  The relevant court or relevant provision of law may require a parent to seek the permission of the other parent or the court to relocate internationally with a child.  However, the United States does not have exit controls at its borders and ports for adults or children.  Consequently, even if relocation is denied, a parent may be able to avoid detection if he or she opts to unilaterally take the child out of the United States.




	19.2 Do you have a specific procedure in your State which applies when a parent wishes to seek the relevant authority’s permission to relocate internationally? When permission of the relevant authority is required to relocate internationally, what criteria are applied to determine whether such permission should be granted, or not?

	


The law on this question varies from state to state.  As a general matter, a parent who wishes to relocate internationally with a child generally must file a motion with the relevant court requesting permission to do so.  The non-moving party must be given notice of the motion and an opportunity to be heard.  If the parties cannot reach an agreement about relocation, the court will conduct a hearing.  All other relevant parties would be joined in this proceeding.  Most jurisdictions in the United States use the “best interests of the child” standard in determining whether to allow the parent with physical custody of the child to relocate. 




	19.3 Are you aware of any recent decisions in your State concerning international family relocation which may be of interest to the Special Commission meeting? In particular, are you aware of any cases where the international relocation of a child was permitted by the relevant authorities in your State following the return of the child to your State under 1980 Convention procedures? 

	


We could not locate any published or unpublished cases of this nature, although the USCA is aware anecdotally of cases where return to the United States was ordered and the U.S. court subsequently authorized the taking parent to relocate to a foreign country. In these cases, the courts appear to apply a “best interest” analysis.  Some states in the United States have statutory authority that lists the criteria that the court should consider in determining the best interests of the child.  These criteria could include: health of the parties; health of the child; special needs of the parties; special needs of the child; which parent is the current primary caretaker; quality and quantity of visitation and access by the noncustodial parent; the parties’ involvement with the child’s school, activities, healthcare, and religious upbringing; the child’s ties to family, friends, and community; whether one parent perpetrated domestic violence against the other or the child; and which parent would more likely encourage the child to develop and maintain a relationship with the other parent. 


	19.4 Do you have any comment on the Washington Declaration on International Family Relocation
 reached at the conclusion of the International Judicial Conference on Cross-Border Family Relocation
 in March 2010? In particular, do you have any comment on paragraph 13 of the Washington Declaration, which states:

“The Hague Conference on Private International Law, in co-operation with the International Centre for Missing and Exploited Children, is encouraged to pursue the further development of the principles set out in this Declaration and to consider the feasibility of embodying all or some of these principles in an international instrument. To this end, they are encouraged to promote international awareness of these principles, for example through judicial training and other capacity building programmes.”

	


The United States believes we should not dilute our focus on achieving the objectives of the Abduction Convention by shifting our attention to developing an international instrument on cross-border relocation.  Such an instrument would have extremely limited, if any, value given that States Parties to the Abduction Convention may not unanimously adhere to such an instrument, resulting in a lack of uniformity in implementation of the Abduction Convention.  Additionally, in the United States, state courts are the competent authorities to determine issues of relocation.  They follow the legal authorities of that state, including statutes and case law.



PART V: NON-CONVENTION CASES AND NON-CONVENTION STATES
20. Non-Convention cases and non-Convention States
	20.1 Are you aware of any troubling cases of international child abduction which fall outside the scope of the 1980 Convention? Are you aware of any troubling cases of international child protection which fall outside the scope of the 1996 Convention?

	


Some of the most difficult cases that the USCA deals with involve abductions to States not party to the Abduction Convention and to countries that do not recognize parental rights of both parents, especially in countries that follow Shari’a law or where customary practice is for only one parent to be involved with a child post-divorce, such as Japan.  These cases are more intractable because there are fewer legal remedies available to resolve them.  Even if the left-behind parent successfully accesses the criminal justice system and the State imposes criminal sanctions on the taking parent, this does not guarantee the return or access to the child.  


The United States has signed, but not become party to, the Child Protection Convention.  We are as yet unaware of such cases under that Convention.




	20.2 Has your State had a significant number of cases of international child abduction or protection with any particular non-Contracting States?

	


We have had a significant number of abduction cases outgoing from the United States involving many non-Contracting States.  Japan and India, both non-Parties to the Abduction Convention, account for respectively the second and third largest number of cases of children taken from the United States to another country.  The United States has signed, but not become party to, the Child Protection Convention.




	20.3 Are there any States that you would particularly like to see become a State Party to (a) the 1980 Convention and / or (b) the 1996 Convention? If so, what steps would you suggest could be taken to promote the Convention(s) and encourage ratification of, or accession to, the relevant Convention(s) in those States?  

	


a) The United States would like to see all countries become party to the Abduction Convention. We would particularly like to see the following countries become States Parties, in light of the large number of cases between the United States and the following countries: Egypt, Ghana, India, Jamaica, Japan, Jordan,Nigeria, Pakistan, Philippines, Russia, and Saudi Arabia.  Please see the response to question 10.2 for the process that we would apply with respect to acceding countries.


b) The United States has signed, but not become party to , the Child Protection Convention and as yet takes no view on States it would like to see become party to the Convention.


In efforts to see as many countries as possible join the Abduction Convention, the United States takes every opportunity to recommend that other countries become party to the Abduction Convention.  At bilateral and multilateral meetings, rank and file Department of State personnel, Secretary of State Clinton and President Obama, as well as Ambassadors and consular officials abroad raise the issue and respond to questions about implementing the Abduction Convention.




	20.4 Since the 2006 Special Commission, has your State concluded: 

	a. Any bilateral, or other, agreements on international child abduction with States not Party to the 1980 Convention? 

	


Since the 2006 Special Commission, the United States has not concluded a bilateral or other agreement on international child abduction with States not Party to the Abduction Convention.




	b. Any bilateral, or other, agreements on international child protection with States not Party to the 1996 Convention? 

	


The United States has not concluded any agreements on international child protection with States not Party to the Child Protection Convention.




	
Please provide brief details of any such agreements, including which non-Contracting States are party to the agreement(s).

	
     

	20.5 Are there any States which are not Parties to the 1980 or 1996 Conventions or not Members of the Hague Conference that you would like to see invited to the Special Commission meeting in 2011 and 2012?
 

	


We would like to see the following non-Parties, in particular, invited: India, Japan, and Russia.





The “Malta Process”

	20.6 In relation to the “Malta Process”:

	a. Do you have any comment to make on the “Principles for the Establishment of Mediation Structures in the context of the Malta Process” and the accompanying Explanatory Memorandum?
 Have any steps been taken towards implementation of the Principles in your State?

	


The United States endorses the Principles and encourages other states, both Abduction Convention Parties and others, to adopt these Principles as well.  We recognize the importance of having points of contact and agreed-upon structures in all countries to help address cross-border family disputes.  The USCA for the Abduction Convention is also the central point of contact for parents interested in mediating cross-border disputes in the United States.  We plan to form partnerships with U.S. organizations with expertise in cross-border family mediation, and these organizations will be responsible for the day-to-day tasks of providing mediation services and information on mediation in general to interested parties.  When we finalize the details of our partnership with these U.S. organizations, we will post the information on our website and will share such information with the Permanent Bureau.




	b. Do you have any comment to make on the “Malta Process” generally?

	


The Malta Process has been helpful in bringing non-Hague countries into the international dialogue concerning international parental child abduction.  The Malta Process has succeeded in raising awareness of these complicated issues.  However, we have now moved beyond the concept of bringing as many states as we can to the table.  We now need to focus on producing quantifiable improvements in the way these cases are resolved between Hague and non-Hague countries.  The formation of the Malta Working Group on Mediation in the context of the Malta Process seems to be a useful model for us to embrace for accomplishing concrete actions.  Rather than convening a large group of countries every few years and necessarily talking in generalities, it was helpful to have a smaller group of countries meet regularly to focus on producing a particular end product, such as the Principles document produced by the Mediation Working Group.  The practial implementation of the Principles is still a work in progress so it is too early to truly measure the larger effects of the Working Group, but at least in the United States, the more frequent meetings of the Working Group and the adoption of a concrete document has created momentum in the USCA to help us work towards implementing the vision of the Principles document.




	c. What is your view as to the future of the “Malta Process”?

	


As discussed in the response to subquestion (b) above, we believe it would be useful for the large group involved in the Malta Process to break into smaller working groups, focused on addressing particular, achievable goals.  The Permanent Bureau could share the progress and the end results of these working groups with the wider group and monitor implementation.





PART VI: TRAINING AND EDUCATION AND

THE TOOLS, SERVICES AND SUPPORTS PROVIDED 
BY THE PERMANENT BUREAU

21. Training and education
	21.1 Do you have any comments regarding how judicial (or other) seminars or conferences at the national, regional and international levels have supported the effective functioning of the 1980 and 1996 Convention(s)? In particular, how have the conclusions and recommendations of these seminars or conferences (some of which are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section”), had an impact on the functioning of the 1980 and 1996 Convention(s)?

	


The USCA routinely sends the Conclusions and Recommendations from the January 2009 Conference on  Direct Judicial Communications on Family Law Matters and the Development of Judicial Networks to attorneys and judges within the United States who are unfamiliar with the tool of direct judicial communications as used in Abduction Convention cases.  The Conclusions and Recommendations on Direct Judicial Communications lend credibility to this tool, especially for attorneys and judges who may never have experienced direct judicial communications in other contexts.  Thus, we believe the Conclusions and Recommendations have encouraged some members of the U.S. judiciary to participate in direct judicial communications in Convention cases.




	21.2 Can you give details of any training sessions / conferences organised in your State, and the influence that such sessions have had?

	
     


22. The tools, services and supports provided by the Permanent Bureau (including through the International Centre for Judicial Studies and Technical Assistance)
In general

	22.1 Please comment or state your reflections on the specific tools, services and supports provided by the Permanent Bureau to assist with the practical operation of the 1980 and 1996 Conventions, including:


	a. INCADAT (the international child abduction database, available at < www.incadat.com >). INCADAT underwent a complete revision and an improved, re-designed version was launched on 30 April 2010;


	


INCADAT is a vital tool for attorneys and judges deciding Abduction Convention cases worldwide.  Its existence contributes significantly to uniformity of interpretation of the Convention among all treaty partners.  




	b. The Judges’ Newsletter on International Child Protection - the bi-annual publication of the Hague Conference on Private International Law which is available in hard copy and online for free;


	


The Judges’ Newsletter provides an important forum for discussion for both judges and Central Authorities internationally.  




	c. The specialised “Child Abduction Section” of the Hague Conference website (< www.hcch.net >);

	


The USCA very much appreciates the direct link on the website’s opening page and abundant resources provided therein. 




	d. INCASTAT (the database for the electronic collection and analysis of statistics on the 1980 Convention);


	


INCASTAT is a helpful tool; the USCA anticipates inputting some data into INCASTAT prior to the Special Commission proceedings in June 2011. Please see our response to question 3.14.




	e. iChild (the electronic case management system designed by the Canadian software company WorldReach);


	


iChild is a good resource for smaller Central Authorities, but is not likely to be used in the U.S. for technical and security reasons.




	f. Providing technical assistance and training to States Parties regarding the practical operation of the 1980 and 1996 Conventions.
 Such technical assistance and training may involve persons visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau (often through the International Centre for Judicial Studies and Technical Assistance) organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences;

	


Technical assistance provided by the Permanent Bureau has been an excellent tool to help assure the competence of Central Authorities and courts.  Even more critical are the many judicial education seminars and conferences, which often show direct results in the form of appropriate return orders under the Abduction Convention.  




	g. Where individuals contact the Permanent Bureau seeking help in cases involving international child protection issues (which occurs on an almost daily basis), providing referrals (primarily to Central Authorities) and offering advice of a general nature on the operation of the Convention(s);

	


The USCA appreciates the Permanent Bureau’s support in several bilateral and multilateral initiatives aimed at strengthening the operation of the Abduction Convention.  Permanent Bureau participation in, and facilitation of, meetings, seminars, and discussions helps to emphasize that the premise of the Abduction Convention is neither country-specific nor child-specific, but rather to supply a legal framework that protects children by providing a structure for assisting in the resolution of  custody cases that cross national boundaries.




	h. Encouraging wider ratification of, or accession to, the Convention(s), including educating those unfamiliar with the Convention(s);


	


The USCA appreciates the Permanent Bureau’s efforts to expand the application of the Abduction Convention within Asia, Africa, and Latin America, and to Russia.




	i. Supporting communications between Central Authorities, including maintaining an online database of updated contact details.

	


The online database of contact details is very helpful.  At times, it appears as if some of the information contained in the database is not current, but we appreciate all of the efforts made by the Permanent Bureau in providing this service and understand the challenges in keeping it up to date.





Other

	22.2 What other measures or mechanisms would you recommend:

	a. To improve the monitoring of the operation of the Conventions;

	


Regional or otherwise targeted meetings to discuss Abduction Convention operational and coordination issues among central authorities.  




	b. To assist States in meeting their Convention obligations; and

	


Positions similar to the Permanent Bureau’s Liaison Legal Officer for Latin America should be established for other regions. 




	c. To evaluate whether serious violations of Convention obligations have occurred?

	


We have no recommedations at this time.





PART VII: PRIORITIES AND RECOMMENDATIONS FOR THE SPECIAL COMMISSION AND ANY OTHER MATTERS
23. Views on priorities and recommendations for the Special Commission
	23.1 Which matters does your State think ought to be accorded particular priority on the agenda for the Special Commission? Please provide a brief explanation supporting your response.

	


Priority should be given to a discussion of the operation of the Convention in practice, including central authorities’ and courts’ interpretation and application (and, for some, misapplication) of key provisions, such as Article 13(b).




	23.2 States are invited to make proposals concerning any particular recommendations they think ought to be made by the Special Commission.

	


The United States has no recommendations at this point in time.





24. Any other matters
	24.1 States are invited to comment on any other matters which they may wish to raise concerning the practical operation of the 1980 and / or the 1996 Convention(s).

	


At this time, the United States knows of no other matter it may wish to raise, but reserves the prerogative to raise other matters in the coming weeks leading up to the June meeting.



� References in this document to the “1980 Convention” and the “1996 Convention” are to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children respectively.


� As stated in Info. Doc. 1, where reference is made to the “practical operation” of the 1980 or 1996 Convention in documentation for this Sixth Meeting of the Special Commission, this is intended to refer to the implementation and operation of the relevant Convention.


� The term “State” in this Questionnaire includes a territorial unit, where relevant.


� This Part of the Questionnaire is intended to deal primarily with the developments in law and practice relating to international child abduction and international child protection which have occurred in your State since the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter “the 2006 Special Commission”). However, if there are important matters which you consider should be raised from prior to the 2006 Special Commission, please provide such information here.


� The term “relevant authorities” is used in this Questionnaire to refer to the judicial or administrative authorities with decision-making responsibility under the 1980 and 1996 Conventions.  Whilst in the majority of States Parties such “authorities” will be courts (i.e., judicial), in some States Parties administrative authorities remain responsible for decision-making in Convention cases.


� See also question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� below on “Ensuring the safe return of children” which involves the role and functions of Central Authorities.


� See paras 1.1.4 to 1.1.6 of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”) (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”): 


“1.1.4	The importance for the applicant of having effective access to legal aid and representation in the requested country is emphasised. Effective access implies:


a) the availability of appropriate advice and information which takes account of the special difficulties arising from unfamiliarity with language or legal systems;


b) the provision of appropriate assistance in instituting proceedings;


c) that lack of adequate means should not be a barrier to receiving appropriate legal representation.


1.1.5	The Central Authority should, in accordance with Article 7[(2)] g), do everything possible to assist the applicant to obtain legal aid or representation.


1.1.6 	The Special Commission recognises that the impossibility of, or delays in, obtaining legal aid both at first instance and at appeal, and / or in finding an experienced lawyer for the parties, can have adverse effects on the interests of the child as well as on the interests of the parties. In particular the important role of the Central Authority in helping an applicant to obtain legal aid quickly or to find an experienced legal representative is recognised.”  


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”. See, in particular, Chapter 6.5 on twinning arrangements.


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�):


“1.1.9	The Special Commission recognises the advantages and benefits to the operation of the Convention from information exchange, training and networking among Central Authorities. To this end, it encourages Contracting States to ensure that adequate levels of financial, human and material resources are, and continue to be, provided to Central Authorities.


1.1.10	The Special Commission supports efforts directed at improving networking among Central Authorities. The value of conference calls to hold regional meetings of Central Authorities is recognised.”


� See paras 1.1.16 to 1.1.21 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�).


� See, for example, the “Conclusions and Recommendations of the Fourth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (22–28 March 2001)” (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”) at para. 3.1: 


“The Special Commission calls upon Contracting States to bear in mind the considerable advantages to be gained by a concentration of jurisdiction to deal with Hague Convention cases within a limited number of courts.”


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12, 1.4.2 and 1.8.1 to 1.8.5. Please also refer to question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� of this Questionnaire regarding the safe return of children.


� Art. 11 of the 1980 Convention: “The judicial or administrative authorities of Contracting States shall act expeditiously in proceedings for the return of children.”


� Full title: Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.


� See Art. 7(2) h) of the 1980 Convention and the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h � \* MERGEFORMAT �7�) at paras 1.1.12 and 1.8.1 to 1.8.5. Please also refer to the “Domestic violence allegations and Article 13(1) b) of the 1980 Convention” section of this Questionnaire (question � REF _Ref275274820 \r \h � \* MERGEFORMAT �5�).  


� See the Conclusions and Recommendations of the Special Commission of 2006 (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12 and 1.8.1 to 1.8.5 and the Appendix to the Conclusions and Recommendations.


� Id.


� Where relevant, please make reference to the use of undertakings, mirror orders and safe harbour orders and other such measures in your State.


� See the draft General Principles on Judicial Communications which will be circulated prior to the 2011 Special Commission meeting.


� In relation to Art. 13(1) b), see also question � REF _Ref276120138 \r \h � \* MERGEFORMAT �5.2� above.


� For EU Member States, excluding Denmark, reference should be made to Art. 11(2) of the Brussels II a Regulation: 


“When applying Articles 12 and 13 of the 1980 Hague Convention, it shall be ensured that the child is given the opportunity to be heard during the proceedings unless this appears inappropriate having regard to his or her age or degree of maturity.”


� It was, however, partially relied upon in eight cases (9%), all of which were in Chile. See N. Lowe, “A Statistical Analysis of Applications made in 2003 under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Overall Report”, Prel. Doc. No 3, Part I, of October 2006 for the attention of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction of October – November 2006 (2007 update, published in September 2008). Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings” and “Preliminary Documents”.


� See supra, note � NOTEREF _Ref275333143 \h � \* MERGEFORMAT �19�.


�  See Art. 38 of the 1980 Convention.


� The Standard Questionnaire for newly acceding States is available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Questionnaires and responses”.


� All Parts of the Guide to Good Practice under the 1980 Convention are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� Op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�.


� This part of the Questionnaire is directed both to States Parties and non-States Parties to the 1996 Convention save where indicated otherwise, and should be completed by all States insofar as is appropriate.


� Available on the Hague Conference website at < www.hcch.net > under “Conventions” then “Convention No 34” and “Practical operation documents”.


� E.g., the Brussels II a Regulation (op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�).


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.7.1 to 1.7.3.


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� See the Conclusions and Recommendations of the 2006 Special Commission meeting at paras 1.7.4 to 1.7.5: 


“1.7.4 The Special Commission concludes that parents, before they move with their children from one country to another, should be encouraged not to take unilateral action by unlawfully removing a child but to make appropriate arrangements for access and contact preferably by agreement, particularly where one parent intends to remain behind after the move.


1.7.5 The Special Commission encourages all attempts to seek to resolve differences among the legal systems so as to arrive as far as possible at a common approach and common standards as regards relocation.” 


� Available in full on the Hague Conference website at < www.hcch.net > under “News & Events” then “2010”.


� The International Judicial Conference on Cross-Border Family Relocation was held in Washington, D.C., United States of America, from 23 to 25 March 2010 and was co-organised by the Hague Conference on Private International Law and the International Centre for Missing and Exploited Children (< www.icmec.org >), with the support of the United States Department of State. 


� See the “Request for funding” made in Info. Doc. No 1 (circulated at the same time as this Prel. Doc. No 1).


� The “Malta Process” is a dialogue between certain States Parties to the 1980 and 1996 Conventions and certain States which are not Parties to either Convention, with a view to securing better protection for cross-border rights of contact of parents and their children and the problems posed by international abduction between the States concerned. For further information see the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� The Principles and Explanatory Memorandum were circulated to all Hague Conference Member States and all States participating in the Malta Process in November 2010. They are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� Further information regarding the tools, services and supports provided by the Permanent Bureau will be set out in the report to the 2011 Special Commission meeting on this subject (see the “Documentation” section of Info. Doc. No 1).


� Further information regarding the INCADAT re-launch can be found on the Hague Conference website at < www.hcch.net > under “News & Events” then “30 April 2010”. Further information regarding the improvements to INCADAT and the continuing work being undertaken will be provided in the report to the 2011 Special Commission meeting on the services provided by the Permanent Bureau (see Info. Doc. No 1).


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” and “Judges’ Newsletter on International Child Protection”. For some volumes of The Judges’ Newsletter, it is now possible to download individual articles as required. Further, an index of relevant topics is being created to enable more user-friendly searches of the publication. The publication is also in the process of being re-designed. Further information regarding this publication will be provided in the report to the 2011 Special Commission meeting (see Info. Doc. No 1).


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “INCASTAT”.


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “iChild”.


� Such technical assistance may be provided to judges, Central Authority personnel and / or other professionals involved with the practical operation of the Convention(s).


� Which again may involve State delegates and others visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences.
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