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INTRODUCTION TO THE QUESTIONNAIRE
Objectives of the Questionnaire 
This Questionnaire is addressed in the first place to States Parties to the 1980 and / or 1996 Convention(s).
 It has the following broad objectives:

a. To seek information from States Parties as to any significant developments in law or in practice in their State regarding the practical operation
 of the 1980 and / or 1996 Convention(s); 
b. To identify any current difficulties experienced by States Parties regarding the practical operation of the 1980 and / or 1996 Convention(s); 
c. To obtain the views and comments of States Parties on the services and supports provided by the Permanent Bureau of the Hague Conference on Private International Law regarding the 1980 and / or 1996 Convention(s); 

d. To obtain feedback on the use made of the Guide to Good Practice under the 1980 Convention and the impact of previous Special Commission recommendations;

e. To obtain views and comments on related projects of the Hague Conference on Private International Law in the fields of international child abduction and international child protection; and 

f. To obtain views and comments on the priorities for the upcoming Special Commission meeting.

The Questionnaire will facilitate an efficient exchange of information on these matters between States Parties, as well as other invitees, prior to the Special Commission meeting. 
Scope of the Questionnaire

This Questionnaire is intended to deal with only those topics not covered by the Country Profile for the 1980 Convention (currently in development and to be circulated for completion by States Parties in April 2011). The new Country Profile will provide States Parties with the opportunity to submit, in a user-friendly tick-box format, the basic information concerning the practical operation of the 1980 Convention in their State. States Parties should therefore be aware that, for the purposes of the Special Commission meeting, their answers to this Questionnaire will be read alongside their completed Country Profile. 
States Parties should also be aware that this general Questionnaire will be followed, in due course, by a questionnaire dealing specifically with the issue of a protocol to the 1980 Convention. This Questionnaire is not therefore intended to deal directly with any questions surrounding the issue of a protocol to the 1980 Convention. 

Whilst this Questionnaire is primarily addressed to States Parties to the 1980 and / or 1996 Convention(s), we would welcome from all other invitees to the Special Commission (i.e., States which are not yet Party to either Convention, as well as certain intergovernmental organisations and international non-governmental organisations) any comments in respect of any items in the Questionnaire which are considered relevant.
We intend, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >). Please therefore clearly identify any responses which you do not want to be placed on the website. 

We would request that replies be sent to the Permanent Bureau, if possible by e-mail, to secretariat@hcch.net no later than 18 February 2011.  
Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (wd@hcch.nl) and / or Hannah Baker, Legal Officer (hb@hcch.nl).
QUESTIONNAIRE CONCERNING THE PRACTICAL OPERATION OF 

THE 1980 AND 1996 CONVENTIONS
Wherever your replies to this Questionnaire make reference to domestic legislation, rules, guidance or case law relating to the practical operation of the 1980 and / or the 1996 Convention(s), please provide a copy of the referenced documentation in (a) the original language and, (b) wherever possible, accompanied by a translation into English and / or French.  
	Name of State or territorial unit:
 Ukraine

	For follow-up purposes

	Name of contact person: Lyudmyla Ruda

	Name of Authority / Office: Ministry of Justice of Ukraine

	Telephone number: +38044 279 56 74

	E-mail address: lruda@minjust.gov.ua


PART I: RECENT DEVELOPMENTS
 
1. Recent developments in your State
	1.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding the legislation or procedural rules applicable in cases of: 

a. International child abduction; and 

b. International child protection?


Where possible, please state the reason for the development in the legislation / 
rules.

	
a. Ukraine acceded to the Convention on the Civil Aspects of International Child Abduction according to the Law of Ukraine of the 11th of January, 2006.  The Convention entered into force on the 1st of September, 2006.

The Decree of the Cabinet of Ministers of Ukraine of the 10th of June, 2006, № 952 “On Execution in Ukraine of the Convention on the Civil Aspects of International Child Abduction” establishes the procedure of execution of the Convention in Ukraine. The Decree was in force since the 10th of June, 2006.

Later some amendments to the Civil Procedural Code of Ukraine were adopted, according to which the jurisdiction to consider applications for return and issues of access under the Convention is given to 27 local courts.

In 2010 the new Order on Execution in Ukraine of the Convention on the Civil Aspects of International Child Abduction was adopted by the Decree of the Cabinet of Ministers of Ukraine. The Decree is in force since the 2nd of September, 2010.

The Ministry of Justice of Ukraine has also prepared the draft law in order to amend the Civil Procedure Code of Ukraine with the provisions on new order of consideration of return cases under the Convention on the Civil Aspects of International Child Abduction in the court.

b. Ukraine acceded to the 1996 Convention according to the Law of Ukraine of the 14th of September 2006. The Convention entered into force for Ukraine on the 1st of February 2008.


	1.2 Please provide a brief summary of any significant decisions concerning the interpretation and application of the 1980 and / or 1996 Convention(s) given since the 2006 Special Commission by the relevant authorities
 in your State. 

	
Taking into account the existing judicial system in Ukraine, the decisions are delivered by the courts in the individual cases. Thus, up to now there is no judicial summary in this sphere as well as any significant decision concerning the interpretation and application of the 1980 and / or 1996 Convention (s) delivered by the Supreme Court of Ukraine (the highest court in the system of general courts before the judicial reform in 2010) or by European Court on Human Rights in regard of Ukraine.

	1.3 Please provide a brief summary of any other significant developments in your State since the 2006 Special Commission relating to international child abduction and / or international child protection.

	
With the purpose of promotion  of the objects of the Convention since 2006 the Central Authority of Ukraine organized workshops and seminars for all actors, involved in the process of application of 1980 Convention; made the necessary explanations and publications in mass media. Due to this work, the general knowledge and understanding of the spirit of the 1980 Convention has improved significantly. The first return order was delivered in 2009 and gave impetus to the adoption of all subsequent court decisions about return of the child in accordance with the 1980 Convention.


2. Issues of compliance

	2.1 Are there any States Parties to the 1980 and / or 1996 Convention(s) with whom you are having particular difficulties in achieving successful co-operation? Please specify the difficulties you have encountered and, in particular, whether the problems appear to be systemic.

	
In general the co-operation with the States Parties to the 1980 and 1996 Conventions is successful.

At the same time Central Authority of Ukraine has some difficulties with achieving mutual understanding with some States Parties to the 1980 Convention, for example with Israel.

The Ukrainian applicants cannot obtain the free legal aid and advice, including the participation of free legal counsellors and advisers in Israel, because the requests of Israeli party to the person to prove the right for free legal assistance could not be fulfilled taking into account that the issuing of the document, which proves that the applicant is entitled to legal assistance in Ukraine, is not foreseen by the Ukrainian legislation. As a result, the applicant, who cannot afford to hire the attorney, cannot obtain free legal assistance in Israel. The problem appears to be systematic and in spite of proposals of Ukrainian Central Authority, the Israeli Central Authority has never expressed the opinion concerning the acceptability of our proposals or recommended another solution of the problem.


	2.2 Are you aware of situations / circumstances in which there has been avoidance / evasion of either Convention? 

	
Up to now we have not observed such situations/ circumstances.


PART II: THE PRACTICAL OPERATION OF THE 1980 CONVENTION

3. The role and functions of Central Authorities designated under the 1980 Convention

In general
	3.1 Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	
In general, Central Authority of Ukraine has not experienced serious difficulties in communication with other Central Authorities.

Occasionally problems arise when changes of the addresses, telephone and fax numbers, e-mail addresses or contact persons of a particular Central Authority are not announced in a timely manner, or are not published in a timely manner on the website of Hague Conference.

To ensure rapid and effective communication, Central Authority of Ukraine communicates for the most part via e-mail. Apart from that, original applications and their necessary enclosures are to be transmitted by post. An increase in the use of email and scanned documents has improved our ability to communicate more rapidly and effectively with certain Central Authorities. 

There are considerable problems in the cooperation with Israel and Turkey to the extent that applications, appeals and status enquiries concerning the proceedings originating in Ukraine are not answered in a timely manner or there is no answer received at all.

Moreover, our Central Authority faced problems with mutual understanding with Italian and Irish Central Authorities concerning the form of incoming documents. Our Central Authority, bearing in mind the possibility of court proceedings, always requests the incoming documents to be presented in originals, properly drawn, sealed with the stamp of competent authority or signed by authorised person. At the same time we often receive documents, which are illegible or their content could not be determined. 

We also would like to point out the problem of communication with Italian Central Authority regarding the order of appeal of non-return orders. Due to the complex system of appeal of such decision in Italy it is quite complicated to find out the information about the status of the appeal petition and outcome of consideration. Taking into account that not all applicants have possibility to initiate the court proceedings in Italy it appears obvious, that the rights of Ukrainian applicants could be limited in such particular cases. 


	3.2 Have any of the duties of Central Authorities, as set out in Article 7 of the 1980 Convention, raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	
From our point of view the obligations under Article 7 (g) of the 1980 Convention raised problems in practice in Israel.

	3.3 Has your Central Authority encountered any difficulties with the interpretation and / or application of any of the 1980 Convention provisions? If so, please specify.

	
In general our Central Authority has encountered no difficulties with the interpretation and / or application of any of the 1980 Convention provisions. At the same time our Central Authority would like to notice that some definitions appear to be problematic. For example, there is no definition of "custody rights" in the Ukrainian legislation. In this regard the Central Authority of Ukraine encounters difficulties with the interpretation of the provisions of Article 3 of the 1980 Convention in relation to the Ukrainian legislation in the courts.


Legal aid and representation

	3.4 Do the measures your Central Authority takes to provide or facilitate the provision of legal aid, legal advice and representation in return proceedings under the 1980 Convention (Art. 7(2) g)) result in delays in proceedings either in your own State, or, where cases originate in your State, in any of the requested States you have dealt with? If so, please specify.

	
Taking into account that in Ukraine all legal assistance, legal advice and representation in return proceedings under the 1980 Convention is provided by the Central Authority directly or by its territorial department, there is no delay in proceedings in this regard. At the same time as the Central Authority we are aware of the difficulties which have the Ukrainian applicants with the receiving of free legal assistance and representation in some states, for example Israel, USA.

Thus, as the Central Authority of Israel requests a certificate that a person is entitled to the legal assistance in Ukraine, which is not provided by the Ukrainian legislation, generally we have difficulties with obtaining legal assistance for Ukrainian citizens in this State. So, some cases are not directed to the court for a couple of years. In the USA it takes too much time to direct the claim to a court because the procedure of obtaining legal representation is quite complicated and as a result some delay could occur in this regard.


	3.5 Are you aware of any other difficulties in your State, or, where cases originate in your State, in any of the requested States you have dealt with, regarding the obtaining of legal aid, advice and / or representation for either left-behind parents or taking parents?
 

	
Up to now we have not observed such problems.


Locating the child

	3.6 Has your Central Authority encountered any difficulties with locating children in cases involving the 1980 Convention, either as a requesting or requested State? If so, please specify the difficulties encountered and what steps were taken to overcome these difficulties.

	
The measures which Ukrainian Central Authority can take to locate the whereabouts of a child are governed by the Order on Execution in Ukraine of the Convention on the Civil Aspects of International Child Abduction, adopted by the Decree of the Cabinet of Ministers of Ukraine of the 10th of June 2006 № 952 (as amended by the Decree of the Cabinet of Ministers of Ukraine of the 2nd of September, №795). Ministry of Justice of Ukraine addresses the authorities of the internal affairs, the State Boundary Service of Ukraine in order to establish the whereabouts of the child and a taking parent. These authorities take all appropriate measures to establish the whereabouts of the child and a taking parent.

We consider that available measures are sufficient in order to locate the child in Ukraine.

During the time of application of the Convention our Central Authority had only one incoming return case, in which we failed to locate the child at all. Moreover there are two cases, in which the return court decisions were delivered, and taking into account that the taking parent hided the child, the search was proclaimed. Children were put on the wanted lists and at the present moment they are still in the search.
Our Central Authority encountered no significant difficulties with locating children in accordance with applications on returning children to Ukraine. We have never received any complaints from the applicants in this regard.


	3.7 Where a left-behind parent and / or a requesting Central Authority have no information or evidence regarding a child’s current whereabouts, will your Central Authority still assist in determining whether the child is, or is not, in your State?

	
Under the request of the Ministry of Justice the State Boundary Service of Ukraine provides the information about the time and place of the crossing of the border of Ukraine by the child. The Ministry of Internal Affairs of Ukraine and its territorial departments take appropriate measures to locate the child and a person, who allegedly retains the child on the territory of Ukraine.

	3.8 In your State do any particular challenges arise in terms of locating children as a result of regional agreements or arrangements which reduce or eliminate border controls between States? If so, please specify the difficulties encountered and any steps your State has taken to overcome these difficulties. Are there any regional agreements or arrangements in place to assist with locating children because of the reduced / eliminated border controls?

	
Taking into account that Ukraine has the agreements about the simplified border control with some neighbour States, the challenge of re-abduction exists. At the same time up to the present moment we have never received any information about the attempt to use such opportunities in order to avoid the return proceedings to Ukraine.

Moreover in order to avoid re-abduction the Central Authority can claim the court with the request for interim order which prohibits the left-behind parent to take the child from Ukraine abroad. In accordance with Articles 151-153 of the Civil Procedural Code of Ukraine the issue of delivering the interim order on prohibition of the child’s departure from Ukraine shall be decided on the request of the parties at the time of submitting the claim or later on any stage of the proceedings.


	3.9 Where a child is not located in your State, what information and / or feedback is provided to the requesting Central Authority and / or the left-behind parent as to the steps that have been taken to try to locate the child and the results of those enquiries? 

	
Taking into account that our Central Authority has no competence to put a child and a taking parent on the wanted list, we inform the requesting Central Authority about the reasons of impossibility to locate the child and advise the custodial applicant to file to the competent Department of the Ministry of Internal Affairs of Ukraine an application for taking measures to search the child and the taking parent, indicating all available information concerning relatives and friends, who may know about the whereabouts of the child.

	3.10 Has your Central Authority worked with any external agencies to discover the whereabouts of a child wrongfully removed to or retained within your State (e.g., the police, Interpol, private location services)? Have you encountered any particular difficulties in working with these external agencies? Is there any good or bad practice you wish to share on this matter?  

	
In order to discover the whereabouts of the child on the territory of Ukraine our Central Authority cooperates with the National Central Bureau of Interpol in Ukraine. 


Information exchange, training and networking of Central Authorities

	3.11 Has your Central Authority shared its expertise with another Central Authority or benefited from another Central Authority sharing its expertise with your Central Authority, in accordance with the Guide to Good Practice – Part I on Central Authority Practice?


	
Yes. The staff of the Central Authority of Ukraine had several meetings with the staff of the German Central Authority both in Ukraine and in Germany. The sharing of practical expertise is considered as very important and constructive. Personal contacts serve to enhance mutual trust in the efforts of the respective Central Authorities.

	3.12 Has your Central Authority organised or participated in any other networking initiatives between Central Authorities such as regional meetings via conference call, as proposed in Recommendations Nos 1.1.9 and 1.1.10
 of the 2006 Special Commission?

	
Unfortunately, our Central Authority has no such practice. 

	3.13 Would your Central Authority find it useful to have an opportunity to exchange information and network with other Central Authorities on a more regular basis than at Special Commission meetings?

	
Yes. Ukrainian Central Authority considers that the regular contacts with the other Central Authorities with the purpose of exchanging information would be very useful and effective in order to achieve the main goals of the 1980 Convention. For example, we consider that in future it will be very useful to organize the meetings with the officers in charge from the Central Authorities of the following states: Czech Republic, Poland, Italy, Israel and the USA.


Statistics

	3.14 If your Central Authority does not submit statistics through the web-based INCASTAT database, please explain why.

	
Up to the present moment our Central Authority has not submitted the statistics through the web-based INCASTAT because of the technical reasons. Our Central Authority will submit statistics through the INCASTAT database before the 2011 Special Commission meeting later on.


Views on possible recommendations

	3.15 What recommendations would you wish to see made in respect of the role and particular functions that Central Authorities might, or do, carry out?

	Ukrainian Central Authority would like to recommend all Central Authorities to save the connection with the application even in cases where the interests of the applicant are presented by the private legal representative in order to achieve the best level of cooperation between the Central Authorities. We suppose that the Central Authority shall be responsible for the case on all stages of proceedings.


4. Court proceedings

	4.1 If your State has not limited the number of judicial or administrative authorities who can hear return applications under the 1980 Convention (i.e., it has not “concentrated jurisdiction”), are such arrangements being contemplated?
 If the answer is no, please explain the reasons.

	
Ukraine has limited the number of courts who can hear return applications under the 1980 Convention. Thus, there are 27 courts of first instance in Ukraine who can hear return applications under the 1980 Convention. Taking into account that the return decisions could be appealed, the 27 Appeal courts have right to consider the cases in the order of appeal. Moreover the Higher Special Court for Consideration of Civil and Criminal matters (court of cassation) considers the cases in the order of cassation.

	4.2 Are any procedural rules in place in your State in relation to return proceedings brought under the 1980 Convention? If so, do you consider that the procedural rules which are applied allow the relevant authorities to reach a decision within six weeks? To what extent do you consider that delays in return proceedings under the 1980 Convention are linked to a lack of appropriate procedures?

	
The special procedure is not foreseen in Ukraine. The return cases are considered in the order, prescribed by the Civil Procedural Code of Ukraine. In accordance with Article 157 of the Civil Procedural Code the court considers the case during the reasonable period of time but not longer than two months. Only under exceptional circumstances this period could be extended, but not longer than for 15 days. Thus, the present legislation permits to consider the cases without significant delays. Unfortunately, there are some practical difficulties with the terms of consideration of the case, because of the postponing of the cases under the requests of the defendant, the necessity of obtaining evidences and taking into account overloading of the courts. Nowadays in practice the terms of consideration of the case in the courts of the 1st instance under the 1980 Convention has become shorter and constitutes about 8-10 weeks.

Thus, we consider that existing procedural rules allow the relevant authorities to reach a decision in term, prescribed by the 1980 Convention. In the meantime, bearing in mind that the court decision could be appealed in the court of appeal as well as in the court of cassation, in practice general term of consideration of the case could be extended (according to the Civil Procedural Code of Ukraine the term for consideration of the case in the order of appeal is two months, in the order of cassation - one month.



5. Domestic violence allegations and Article 13(1) b) of the 1980 Convention

	5.1 Is the issue of domestic violence or abuse often raised as an exception to return in child abduction cases in your State? What is the general approach of the relevant authorities to such cases? 

	
The reference to the domestic violence or abuse, including sexual abuse, was raised as an exception to return in several cases. But there is no decision, delivered in Ukraine in abduction case, which is grounded solely on the facts of accusation in domestic violence or abuse.

	5.2 In particular:

	a. What is the standard of proof applied when a taking parent relies on Article 13(1) b)?

	
According to Article 57 of the Civil Procedural Code of Ukraine the evidence is any actual data on the ground of which the court determines the presence or absence of circumstances that establishes the denial and claims of the parties, and other circumstances relevant to solving the case.

This data is defined on the ground of the explanations of the parties, third parties, their representatives, examined as witnesses, testimony of witnesses, written and material evidences, including audio and video records, statements of experts.

So, any relevant document, statements of experts or witnesses could be used as a proof of domestic violence. At the same time it always should be taken into account that the court can accept as written evidences only properly drawn documents, signed or sealed by the competent person or authority and with their translations, certified in appropriate way.


	b. Bearing in mind the obligation in the 1980 Convention to act expeditiously in proceedings for the return of children,
 how far do the relevant authorities in your State investigate the merits of a claim that domestic violence or abuse has occurred? How are resulting evidentiary issues dealt with (e.g., obtaining police or medical records)? How is it ensured that no undue delay results from any such investigations?

	
In accordance with Article 179 of the Civil Procedural Code of Ukraine the subject of proof during the trial are the facts that justify the asserted claims or objections or have other value for resolving of the case and are subject of establishing while delivering the decision.

In accordance with Article 60 of the Civil Procedural Code of Ukraine the party of the proceedings should prove the circumstances to which he/she refers as a reason for objection to the claim.

So, parties are obliged to present the evidences to the court. At the same time, in case when parties have problems with obtaining evidences, they have the right to apply to the court in order to get assistance in taking evidences as it is foreseen by Article 137 of the Civil Procedural Code of Ukraine.

Bearing in mind the obligation to act expeditiously, the court, in order to proceed with the return case promptly, does not apply the 1970 Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters or appropriate bilateral agreements in this sphere very often. At the same time it happened rarely that the court obliges the Central Authority of Ukraine to assist in obtaining needed documents or information.



	c. Is expert evidence permitted in such cases and, if so, regarding which issues? How is it ensured that no undue delay results from the obtaining of such evidence?

	
There is no particular procedure in this regard, so the general rules apply and expert evidence is permitted. According to Article 66 of the Civil Procedural Code of Ukraine the expert’s statement is a comprehensive review of the researches, conducted by the expert, conclusions made on the ground of such researches and reasonable answers on the questions raised by the court. Thus, the court determines the issues in regard of which the expertise is requested.
According to Article 189 of the Civil Procedural Code the expert opinion shall be announced in the court hearing. The expert may be asked questions in order to clarify and complete the opinion. The court is entitled to clarify the essence of the expert’s answers on the questions of the persons involved in the case, as well as to ask the expert questions.

Usually, the expertise does not result in any significant delay in the proceedings. However, the complex expertise, for example psychological, which has specially determined order, could lead for the delay in the proceedings.
Up to now we have not had such precedents.



	5.3 Where allegations of domestic violence / abuse are made by the taking parent, how will the relevant authority deal with any reports from children as to the existence of such domestic violence / abuse? 

	
According to the Order of Execution in Ukraine of the Convention on the Civil Aspects of International Child Abduction, adopted by the Decree of the Cabinet of Ministers on the 2nd of September, 2010, № 795, the Central Authority is obliged to inform the competent service on children' issues (child protection office) about the necessity of taking appropriate measures in order to provide the child with medical or psychological assistance or protection measures.

The Ukrainian Central Authority informs the requesting Central Authority about such allegations for information and reaction of applicant, if any.

In case the court proceedings have already started it depends upon the particular case and it is always at the discretion of the judge hearing the case. As a crucial evidence for solving the case such reports from the children could be taken into account. As a general rule the child’s opinion is heard in case the child has attained the age and degree of maturity at which it is appropriate to take into account his/her views.


	5.4 Where allegations of domestic violence / abuse are made by the taking parent, what tools are used by judges (or decision-makers) in your State to ascertain the degree of protection which can be secured for the child (and, where appropriate, the accompanying parent) in the requesting State upon return (e.g., information is sought from the requesting Central Authority, direct judicial communications are used, expert evidence on foreign law and practice is obtained, direct notice can be taken of foreign law, etc.)?

	
According to the Order of Execution in Ukraine of the Convention on the Civil Aspects of International Child Abduction, adopted by the Decree of the Cabinet of Ministers on the 2nd of September, 2010, № 795, the Central Authority informs the requesting Central Authority about necessity of taking appropriate measures in order to provide the child with medical or psychological assistance or protection measures after return.

The Ukrainian Central Authority also requests from the requesting Central Authority the information about the factual return of the child.

The competent court determines the order of execution of the return order, which includes measures to ascertain the protection of the child in case of necessity. However, in our practice there were no such cases up to now.


	5.5 Do any regional agreements affect the operation of Article 13(1) b) in your State (e.g., for European Union Member States excluding Denmark, Art. 11(4) of the Brussels II a Regulation
)? If so, please comment upon how the relevant regional provision(s) have operated in practice. 

	
Ukraine doesn’t have such agreements.

	5.6 From your practical experience, what do you see as the main (a) similarities, and (b) inconsistencies between States Parties regarding the application and interpretation of Article 13(1) b) in cases of alleged domestic violence? Can you suggest any good practice which should be promoted on this issue?

	
Our Central Authority considers that the main similarities regarding the application and interpretation of Article 13(1) b is that such allegations are never ignored by the courts. At the same time interpretation of Article 13 (1) b) is different and might be very narrow as well as very broad. The Ukrainian court practice shows quite broad interpretation of Article 13(1) b.

	5.7 Do you have any other comments relating to domestic violence or abuse in the context of either the 1980 or the 1996 Convention?

	
There no any other comments relating to the domestic violence.


6. Ensuring the safe return of children

The implementation of previous Special Commission recommendations

	6.1 What measures has your Central Authority taken to ensure that the recommendations of the 2001 and 2006 Special Commission meetings
 regarding the safe return of children are implemented?  

	
The Central Authority of Ukraine continues to improve the order of the execution of the 1980 Convention in the light of recommendations of the 2001 and 2006 Special Commission meetings.

In particular, recommendations of the 2006 Special Commission were translated into Ukrainian language and distributed among the representatives of the territorial departments of justice (in regions) dealing with the execution of the 1980 Convention.

Moreover the Central Authority develops the proposals concerning the improvement of the order of compulsory execution of the 1980 Convention in compliance with recommendations of the Special Commissions. 



	6.2 In particular, in a case where the safety of a child is in issue and where a return order has been made in your State, how does your Central Authority ensure that the appropriate child protection bodies in the requesting State are alerted so that they may act to protect the welfare of a child upon return (until the appropriate court in the requesting State has been effectively seised)?

	
The Central Authority of Ukraine informs the foreign Central Authority and the applicant about decision on return delivered by the court.

In case of necessity the Central Authority of Ukraine can apply to the Ministry of Foreign Affairs of Ukraine with the purpose to engage the diplomatic offices of Ukraine abroad for coordination with the applicant and with the foreign Central Authority the questions concerning return of the child.



Methods for ensuring the safe return of children

	6.3 Where there are concerns in the requested State regarding possible risks for a child following a return, what conditions or requirements can the relevant authority in your State put in place to minimise or eliminate those concerns? How does the relevant authority in your State ensure that the conditions or requirements put in place are implemented and adhered to?

	
The Ukrainian Central Authority had no such cases up to now.


Direct judicial communications
	6.4 Please comment upon any cases (whether your State was the requesting or requested State), in which the judge (or decision-maker) has, before determining an application for return, communicated with a judge or other authority in the requesting State regarding the issue of the child’s safe return. What was the specific purpose of the communication? What was the outcome? What procedural safeguards surround such communications in your State?
 

	
The Central Authority of Ukraine does not have information about such communication.


Use of the 1996 Convention to ensure a safe return
	6.5 If your State is not Party to the 1996 Convention, is consideration being given to the possible advantages of the 1996 Convention in providing a jurisdictional basis for urgent protective measures associated with return orders (Arts 7 and 11), in providing for their recognition by operation of law (Art. 23), and in communicating information relevant to the protection of the child (Art. 34)?

	
Ukraine is a State Party to the 1996 Convention.


Other important matters
	6.6 Are you aware of cases in your State where a primary carer taking parent has refused or has not been in a position to return with the child to the requesting State? How are such cases dealt with in your State? Please provide case examples where possible.

	
If the primary carer taking parent refuses to return the child, the Central Authority of Ukraine will lodge the claim about return of the child to the competent court of Ukraine.

	6.7 What steps has your State taken to ensure that all obstacles to participation by parents in custody proceedings after a child’s return have been removed (in accordance with Recommendation No 1.8.5 of the 2006 Special Commission)? In particular, where a custody order has been granted in the jurisdiction of, and in favour of, the left-behind parent, is the order subject to review if the child is returned, upon application of the taking parent?

	
The Central Authority of Ukraine does not take any steps because it is not empowered to control such situation. At the same time we consider that the advantages of the 1996 Convention could be used in certain circumstances in the way, prescribed by the 1996 Convention.

In the meantime according to Article 159 of the Family Code of Ukraine the claim to change the order of participation in upbringing of the child could be lodged by the taking parent.



	6.8 In cases where measures are put in place in your State to ensure the safety of a child upon return, does your State (through the Central Authority, or otherwise) attempt to monitor the effectiveness of those measures upon the child’s return? Would you support a recommendation that States Parties should co-operate to provide each other with follow-up information on such matters, insofar as is possible?

	
The Ukrainian Central Authority does not monitor the effectiveness of the measures upon the child's return. But in case the interested person applies to the Ukrainian Central Authority with a request on follow-up information on such matters we can apply to the foreign Central Authority in accordance with the 1996 Convention.


7. The interpretation and application of the exceptions to return 
In general

	7.1 Where the taking parent raises any exceptions under Article 13 or Article 20 of the 1980 Convention, what are the procedural consequences? What burden and standard of proof rest on the taking parent in respect of such exceptions?
 

	
According to Article 60 of the Civil Procedural Code of Ukraine the party of the proceedings should prove the circumstances on which he/she refers as a reason for objection to the claim.

	7.2 Does the raising of exceptions under Article 13 or Article 20 in practice cause a delay to return proceedings? What measures, if any, exist to keep such delay to a minimum?

	
Unfortunately, the raising of the exception under Article 13 in practice could cause a delay of the return proceedings. It happens in cases, where the defendant (taking parent) raises objections under Article 13 of 1980 Convention and applies for the court request on obtaining evidences, including evidences from abroad. Sometimes it also happens that court obliges the claimant (the left-behind parent) to present additional documents and evidences. In these cases the time of delay depends on the time, necessary for execution of the court request.
The reference to exception under Article 20 has never been arisen in the practice of Ukraine.



Article 13(2) and hearing the child
	7.3 In relation to Article 13(2) of the 1980 Convention: 

	a. By whom, and how, will any enquiry be made as to whether a child objects to a return?  

	The court decides the issue of hearing the child upon the request of the parties.  

According to Article 182 of the Civil Procedural Code of Ukraine the examination of minor witnesses and, at the court discretion, underage witnesses, shall be performed in the presence of parents, adoptive parents, guardians, trustees, if they do not have personal interest in the case, or representatives of custody and tutorship authorities as well as services in children issues.


	b. Who will assess the child’s maturity for the purposes of Article 13(2)? 

	This issue shall be decided by the judge who considers the case.

	c. In what circumstances, in practice, might the relevant authority in your State refuse to return a child based on his or her objections? Please provide case examples where possible.

	If the judge, who considers the case, establishes that the child, who has attained the age and degree of maturity, objects the return, the judge can refuse the return of this child.

For example, the judge refused the return of the child, who was 10 at the date of the hearing, who declared that she would like to stay with the taking parent in Ukraine.


	7.4 How, if at all, have other international and / or regional instruments affected the manner in which the child’s voice is heard in return proceedings in your State?
 

	
Ukraine is a party to the European Convention on the exercise of the children's rights. According to Article 1 the objects of this Convention is, in the best interests of children, to promote their rights, to grant them procedural rights and to facilitate the exercise of these rights by ensuring that children are themselves or through other persons or bodies, informed and allowed to participate in proceedings affecting them before a judicial authority. The relevant provisions are reflected in the Civil Procedural Code of Ukraine.

	7.5 How does your State ensure that hearing a child does not result in any undue delay to the return proceedings?

	
As a rule, the child's opinion is heard during one court hearing, that usually does not cause any delay in the proceedings.


Article 20 

	7.6 How has Article 20 of the 1980 Convention been applied in your State? Are you aware of an increase in the use of this Article (please note that Art. 20 was not relied upon at all according to the 1999 Statistical Survey, nor was it a sole reason for refusal in 2003
)? 

	
Article 20 has never been applied as a sole ground for refusal in return. At the same time some judges additionally use Article 20 of the Convention when reasoning the judgment. In the Central Authority we considered that it was not justified in these cases and as a result all decisions with the reference on Article 20 were appealed.


Any other comments
	7.7 Do you have any other comment(s) you would like to make regarding any of the exceptions to return within the 1980 Convention?

	
No other comments.


8. Article 15 of the 1980 Convention
	8.1 Have you encountered any difficulties with the use of Article 15? If so, please specify the difficulties encountered and what steps, if any, have been taken to overcome such difficulties.  

	
We had no difficulties with the use of Article 15 up to now.

	8.2 Has the use of Article 15 caused undue delay in return proceedings in your State? Are there particular States Parties with whom you have had difficulties in this regard? Please provide case examples where possible.

	
Up to now we have not observed cases in which the Ukrainian court, prior to issuing an order for the child’s return, requested that the applicant obtained from the authorities of the State of the habitual residence of the child a decision or other determination that the removal or retention was wrongful within the meaning of Article 3 of the 1980 Convention. At the same time we had several cases in which such decisions were submitted with the return application. Thus, there is no delay in proceedings in this regard.

	8.3 Are you aware of any cases in your State where direct judicial communications have been used in relation to Article 15? If so, please provide details of how, if at all, direct judicial communications assisted in the particular case.


	
Up to now we have not observed such information.


9. Immigration, asylum and refugee matters under the 1980 Convention
	9.1 Have you any experience of cases in which immigration / visa questions have arisen as to the right of the child and / or the taking parent to re-enter the State from which the child was wrongfully removed or retained? If so, how have such issues been resolved?

	
Such issues arise quite often, but our Central Authority has no power to assist in obtaining visa or solving any other problems in this regard.

	9.2 Have you any experience of cases involving links between asylum or refugee applications and the 1980 Convention? In particular, please comment on any cases in which the respondent in proceedings for the return of a child has applied for asylum or refugee status (including for the child) in the State in which the application for return is to be considered. How have such cases been resolved?

	
We have no experience of the cases involving links between asylum or refugee applications and the 1980 Convention.


	9.3 Have you any experience of cases in which immigration / visa questions have affected a finding of habitual residence in the State from which the child was removed or retained?

	
We have little experience of such cases. In one return case the taking parent after moving with the child to the state of habitual residence of the left-behind parent applied with the appropriate request to an immigration authority in this state in order to obtain the permission for residence. After returning to Ukraine the taking parent referred that she and the child had not acquired the residence in the state of habitual residence of the left-behind parent. Afterwards our Central Authority grounded the return application in the court basing on the taking parent's request for immigration.

	9.4 Have you any experience of cases in which immigration / visa questions have inhibited the exercise of rights of access?

	
Taking into account that Ukrainian citizens need to obtain visa in order to travel to most countries, especially the EU-member states, the USA etc., we consider that the exercise of rights of access could be quite complicated, especially when the order of contacts foresees the possibility of access only in the state of habitual residence of the child. We have received several complaints from Ukrainian citizens in this regard.  At the present moment it is early to talk about systematic problems, rather about particular cases.


10. Newly acceding States to the 1980 Convention

	10.1 If your State has recently acceded to the 1980 Convention, what steps have been taken to inform other States Parties of the measures taken to implement the Convention in your State?
 Did you find the Standard Questionnaire for newly acceding States
 useful for this purpose?

	
We find the Standard Questionnaire for newly acceding States very useful. As a newly acceded State we have completed this Questionnaire and Ukrainian responses are available on the web-site of the Hague Conference.

	10.2 How regularly does your State consider declaring its acceptance of the accessions of new States Parties to the 1980 Convention (Art. 38)?  

	
As soon as our Central Authority obtains the notification about accession to the 1980 Convention of the new State, we study the issue of acceptance of the accession of such State and recommend the Ministry of Foreign Affairs to accept the accession in case there are no grounds to disclaim it.

	10.3 What measures, if any, do your authorities take to satisfy themselves that a newly acceding State is in a position to comply with 1980 Convention obligations, such that a declaration of acceptance of the accession can be made (Art. 38)? How does your State ensure that this process does not result in undue delay?

	
The Ukrainian Central Authority supports the position that it is necessary to recognize all newly acceding States, because the broad extension of the Convention is the guarantee of safe and prompt return of each child in case of international abduction.


11. The Guide to Good Practice under the 1980 Convention
	11.1 In what ways have you used the Guide to Good Practice – Part I on Central Authority Practice, Part II on Implementing Measures, Part III on Preventive Measures and Part IV on Enforcement
 – to assist in implementing for the first time, or improving the practical operation of, the 1980 Convention in your State?

	
We appreciate very much the Guide to Good Practice and its crucial role in implementing and operation of the 1980 Convention. We regularly use the Guide to Good Practice. For example, Part I on Central Authority Practice and Part II on Implementing Measures were used while preparing the proposals on accession of Ukraine as well as Order of Execution the 1980 Convention in Ukraine. Part III on Preventive Measures and Part IV on Enforcement are also used for improving the Ukrainian legislation in this regard. The draft law concerning the order of consideration of the return cases also takes into consideration the good practice and recommendations of the Guide to Good Practice.

	11.2 How have you ensured that the relevant authorities in your State have been made aware of, and have had access to, the Guide to Good Practice?

	
We are planning to make the translation of the Guide to Good Practice and to disseminate it to the relevant authorities for internal use. 

	11.3 Do you have any comments regarding how best to publicise the recently published Guide to Good Practice – Part IV on Enforcement (published October 2010)?

	
We have no comments.

	11.4 Are there any other topics that you would like to see form the basis of future parts of the Guide to Good Practice in addition to those which are already published or are under consideration (these are: Part I on Central Authority Practice; Part II on Implementing Measures; Part III on Preventive Measures; Part IV on Enforcement; and the draft of Part V on Mediation)?

	
No, we have no proposals concerning the other topics of future parts of the Guide to Good Practice.

	11.5 Do you have any other comments about any Part of the Guide to Good Practice?

	
No, we have no comments.


12. Relationship with other instruments

	12.1 Do you have any comments or observations on the impact of international instruments on the operation of the 1980 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	
We consider that all Conventions in the sphere of protection of children rights are important, especially the 1996 Convention, as well as, for example, the Convention of Council of Europe on contact concerning children, which has not gained a lot of Contracting States up to the present moment.

	12.2 Do you have any comments or observations on the impact of regional instruments on the operation of the 1980 Convention, for example, the Brussels II a Regulation
 and the 1989 Inter-American Convention on the International Return of Children?

	
We have no comments concerning this question.


13. Publicity and debate concerning the 1980 Convention

	13.1 Has the 1980 Convention given rise to (a) any publicity (positive or negative) in your State, or (b) any debate or discussion in your national Parliament or its equivalent? What was the outcome of this debate or discussion, if any?

	
Yes, the application of the 1980 Convention has given rise to publicity in media, mostly negative. Recently there has been a significant increase of the number of cases in which the taking parent engages the mass media. By this mean the taking parent tries to receive the public support, especially on the local level. In case of such publication, the Ukrainian Central Authority takes necessary steps to public its responses to these publications.

The negative publicity is connected first of all with the misunderstanding of the provisions of the Convention and its aim, since in all cases in which were delivered the return orders, the taking parent was a mother, the citizen of Ukraine. But it is necessary to point out that the publicity does not guarantee the non-return order. Up to the present moment the publicity did not attract such attention in the mass media which could be essential for operation of the 1980 Convention.


	13.2 By what methods does your State disseminate information to the public about the 1980 Convention?

	
The individuals can obtain the information concerning the operation of the 1980 Convention on the official website of the Ministry of Justice of Ukraine and in the publications. The officers in charge from the Central Authority on the regular basis provide information about the 1980 Convention as well as other international agreements concerning child protection, on TV and radio, in mass media, including specialized judicial magazines and newspapers.


PART III: THE PRACTICAL OPERATION OF THE 1996 CONVENTION

14. Implementation of the 1996 Convention
	14.1 If your State is Party to the 1996 Convention, do you have any comments regarding: 

	a. How it has been implemented?

	The Law of Ukraine “On accession of Ukraine to the Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children” entered into force on 14.09.2006 (available on the website www.rada.gov.ua in Ukrainian language)

	b. How it is operating?

	There is no special legislation in Ukraine on operation of the 1996 Convention.

	c. Further, when implementing the 1996 Convention, did your State use the implementation checklist drawn up by the Permanent Bureau in consultation with States Parties?
 If so, do you have any comments regarding the implementation checklist and how it might be improved in future?

	Ukraine acceded to the 1996 Convention in 2006, the checklist was published in 2009. We have no comments regarding the implementation checklist.

	14.2 If your State is not Party to the 1996 Convention, is your State considering implementing the 1996 Convention? What are viewed as the main difficulties, if any, in implementing this Convention?

	
Ukraine is Party to 1996 Convention.


15. The role and functions of Central Authorities designated under the 1996 Convention
	15.1 If your State is Party to the 1996 Convention: 

	a. Did you encounter any difficulties designating a Central Authority?  

	No, we did not encounter any difficulties designating a Central Authority. Taking into account the existing practice and the fact that Ministry of Justice of Ukraine is the Central Authority for several Conventions in the sphere of protection of children, the Ministry of Justice of Ukraine was designated as the Central Authority for 1996 Convention.

	b. Have any difficulties arisen in practice in achieving effective communication or co-operation with other Central Authorities? If so, please specify.

	In general, the Ukrainian Central Authority has not experienced difficulties communicating with other Central Authorities.

	c. Have any of the duties of Central Authorities within the 1996 Convention raised any particular problems in practice either in your State, or in States Parties with whom you have co-operated? 

	Up to now we have not observed such problems.

	d. Has your Central Authority encountered any particular difficulties with the interpretation or application of the 1996 Convention provisions? If so, please specify.

	Up to now we have not observed such problems.

	e. Would you consider the development of any model forms under the 1996 Convention useful (e.g., in relation to the provisions regarding transfer of jurisdiction (Arts 8 and 9), or in relation to the certificate which may be given by the relevant authorities under Art. 40)?

	We consider the development of models forms regarding the application of the 1996 Convention very useful in the light of uniform application and facilitation of mutual understanding.


16. Publicity concerning the 1996 Convention

	16.1 If your State is Party to the 1996 Convention, by what methods does your State disseminate information to the public about the 1996 Convention?

	
The individuals can obtain the information concerning the 1996 Convention on the official website of the Ministry of Justice of Ukraine and in the publications.

	16.2 Could you provide a list (including contact details and website addresses) of non-governmental organisations in your State which are involved in matters covered by the 1996 Convention?

	
There is no information in the disposal of our Central Authority about such non-governmental organisations.


17. Relationship with other instruments
	17.1 Do you have any comments or observations on the impact of regional
 or international instruments on the operation of the 1996 Convention, in particular, the 1989 United Nations Convention on the Rights of the Child?

	
No comments.


PART IV: TRANSFRONTIER ACCESS / CONTACT AND 
INTERNATIONAL FAMILY RELOCATION
18. Transfrontier access / contact

	18.1 Since the 2006 Special Commission, have there been any significant developments in your State regarding Central Authority practices, legislation, procedural rules or case law applicable in cases of transfrontier contact / access.

	
The Law of Ukraine “On Amendments to Certain Legislation Acts of Ukraine Concerning the Realization of Children Rights” was adopted in 2009. The amendments to the Family Code of Ukraine, the Civil Procedural Code of Ukraine and the Law of Ukraine "On Protection of the Childhood" are related in particular with the issues of contact. Taking into account the practice of Central Authority of Ukraine, the Order of Execution in Ukraine of the 1980 Convention was amended in 2010 with the new Chapter concerning the operation of the Hague applications on access. This Chapter foresees the functions of Central Authority and other involved authorities and the order of cooperation.


	18.2 Please indicate any important developments in your State, since the 2006 Special Commission, in the interpretation of Article 21 of the 1980 Convention.

	
There was no important development in interpretation of Article 21 of the 1980 Convention other than mentioned in response to question 18.1.

	18.3 What problems have you experienced, if any, as regards co-operation with other States in respect of:

	a. the granting or maintaining of access rights;

	
Our Central Authority experienced some problems regarding granting the access rights.

	b. the effective exercise of rights of access; and

	
Our Central Authority experienced no problems regarding effective exercise of rights of access.

	c. the restriction or termination of access rights.

	
Our Central Authority experienced no problems in this regard.

	
Please provide case examples where possible.

	
For example, we experienced problem with Italy concerning the issue of granting the rights of access. The case concerned a minor child who resided in Italy with her mother. The access application was submitted by the child’s father, who resided in Ukraine. The applicant requested on the basis of Article 21 of the 1980 Convention to establish the order of exercise of his rights of access to his child, granted to him by the Ukrainian legislation. The Italian court rejected the application and decided that the applicant was not entitled to request the application of Article 21 of the 1980 Convention since his access rights had never been regulated before. From the point of view of Ukrainian Central Authority the abovementioned decision contradicts Article 21 of the 1980 Convention. We consider that the right to apply under Article 21 of the 1980 Convention includes cases where the applicant relies on access rights which exist by operation of law or is entitled to seek the establishment of such rights (as it is explained in paragraph 9.6 of the General principles and a Guide to good practice on transfrontier contact concerning children). Unfortunately, in this particular case the access rights of the applicant remained unregulated.

	18.4 In what ways have you used the “General Principles and Guide to Good Practice on Transfrontier Contact Concerning Children”
 to assist in transfrontier contact / access cases in your State? Can you suggest any further principles of good practice?  

	
Ukrainian Central Authority refers to the Guide to Good Practice in order to organize the effective operation with the access applications. We found the principles of good practice extremely useful in day-to-day work.


19. International family relocation

	19.1 When does a parent require the permission of (a) the other parent, and (b) the relevant State authorities, to relocate internationally with a child (i.e., to move with a child from your State to another State, on a long-term basis)?

	
According to Article 313 of the Civil Code of Ukraine the person, who has not reached the age of sixteen years shall have the right to leave Ukraine for abroad only with the consent of his/her parents (adoptive parents), guardians and being accompanied by them or by the persons authorised by them. According to the Law of Ukraine “On the Order of Departure from Ukraine and Entrance to Ukraine of the Citizens of Ukraine” in case one of the parents does not provide the consent for leaving Ukraine for abroad by a minor, who is citizen of Ukraine, the permission to leave could be granted on the basis of the court decision.

	19.2 Do you have a specific procedure in your State which applies when a parent wishes to seek the relevant authority’s permission to relocate internationally? When permission of the relevant authority is required to relocate internationally, what criteria are applied to determine whether such permission should be granted, or not?

	
There is no specific procedure in Ukraine for such cases. The court considers the case and delivers the appropriate decision in accordance with the Civil Procedural Code of Ukraine. The criteria which are applied to determine whether such permission should be granted are quite general: whether it will meet the child's best interests or not.

	19.3 Are you aware of any recent decisions in your State concerning international family relocation which may be of interest to the Special Commission meeting? In particular, are you aware of any cases where the international relocation of a child was permitted by the relevant authorities in your State following the return of the child to your State under 1980 Convention procedures? 

	
Up to now we have not observed such decisions.

	19.4 Do you have any comment on the Washington Declaration on International Family Relocation
 reached at the conclusion of the International Judicial Conference on Cross-Border Family Relocation
 in March 2010? In particular, do you have any comment on paragraph 13 of the Washington Declaration, which states:

“The Hague Conference on Private International Law, in co-operation with the International Centre for Missing and Exploited Children, is encouraged to pursue the further development of the principles set out in this Declaration and to consider the feasibility of embodying all or some of these principles in an international instrument. To this end, they are encouraged to promote international awareness of these principles, for example through judicial training and other capacity building programmes.”

	
There are no comments.


PART V: NON-CONVENTION CASES AND NON-CONVENTION STATES
20. Non-Convention cases and non-Convention States
	20.1 Are you aware of any troubling cases of international child abduction which fall outside the scope of the 1980 Convention? Are you aware of any troubling cases of international child protection which fall outside the scope of the 1996 Convention?

	
As the Ministry of Justice of Ukraine we are aware of many cases of child abduction outside the scope of the 1980 Convention. We are not aware of any troubling cases of international child protection which fall outside the scope of the 1996 Convention.

	20.2 Has your State had a significant number of cases of international child abduction or protection with any particular non-Contracting States?

	
Our Central Authority does not conduct the statistical analysis in this regard, but according to the available information it is possible to conclude that a certain number of cases of international child abduction are with Russian Federation and Muslim States.

	20.3 Are there any States that you would particularly like to see become a State Party to (a) the 1980 Convention and / or (b) the 1996 Convention? If so, what steps would you suggest could be taken to promote the Convention(s) and encourage ratification of, or accession to, the relevant Convention(s) in those States?  

	
As the Central Authority we would like to see all States which are Parties to 1980 Convention also as Parties to the 1996 Convention. We also consider extremely important the expansion of the 1980 Convention on the Muslim States.

	20.4 Since the 2006 Special Commission, has your State concluded: 

	a. Any bilateral, or other, agreements on international child abduction with States not Party to the 1980 Convention? 

	
Ukraine has no such agreements.

	b. Any bilateral, or other, agreements on international child protection with States not Party to the 1996 Convention? 

	
Ukraine has no such agreements.

	
Please provide brief details of any such agreements, including which non-Contracting States are party to the agreement(s).

	
     

	20.5 Are there any States which are not Parties to the 1980 or 1996 Conventions or not Members of the Hague Conference that you would like to see invited to the Special Commission meeting in 2011 and 2012?
 

	
We consider that Russian Federation and Egypt could be invited to the Special Commission meetings.


The “Malta Process”

	20.6 In relation to the “Malta Process”:

	a. Do you have any comment to make on the “Principles for the Establishment of Mediation Structures in the context of the Malta Process” and the accompanying Explanatory Memorandum?
 Have any steps been taken towards implementation of the Principles in your State?

	
Ukrainian Central Authority has no comments concerning the Principles. Up to the present moments no steps have been taken towards implementation of the Principles in Ukraine.

	b. Do you have any comment to make on the “Malta Process” generally?

	
No comments.

	c. What is your view as to the future of the “Malta Process”?

	
We consider that Malta Process is extremely important for the further development and strengthening of the cooperation between the States.


PART VI: TRAINING AND EDUCATION AND

THE TOOLS, SERVICES AND SUPPORTS PROVIDED 
BY THE PERMANENT BUREAU

21. Training and education
	21.1 Do you have any comments regarding how judicial (or other) seminars or conferences at the national, regional and international levels have supported the effective functioning of the 1980 and 1996 Convention(s)? In particular, how have the conclusions and recommendations of these seminars or conferences (some of which are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section”), had an impact on the functioning of the 1980 and 1996 Convention(s)?

	
We consider that the seminars and conferences at all levels are extremely important especially for newly acceding States. Such events play very important role for improving the operation of the Convention. Moreover it is always very good opportunity to share experience, to find common solutions and to promote cooperation.

	21.2 Can you give details of any training sessions / conferences organised in your State, and the influence that such sessions have had?

	
In Ukraine were organized several international events for the stuff of the Central Authority, representatives of different competent authorities and judges.

In particular, in 2008 and 2010 the Ministry of Justice of Ukraine in cooperation with UEPLAC and with the support of the Hague Conference organized seminars, including conference with 4 sessions in different regions of Ukraine, with the participation of foreign experts as trainers. These conferences were focused on the representatives of the Central Authority and territorial departments of justice (in the regions) who operate with the applications under 1980 Convention and for the judges of local courts who consider the cases in accordance with the 1980 Convention.

In 2009 in cooperation with the German Foundation on International Legal Cooperation was organized the conference for the judges of local courts who deal with the cases about return and access in accordance with the 1980 Convention.
In 2010 a special training for representatives of the Central Authority and of the territorial departments of justice was organized by the program of technical assistance (TAIEX) for the Ukrainian Central Authority.

Moreover our Central Authority regularly organizes seminars for territorial departments of justice. Thus, twice a year the officers in charge from territorial departments are invited to the seminars in order to share and promote their experience concerning operation of the 1980 Convention

Our Central Authority continues its work on organization of the trainings on operation of the 1980 Convention, for example, at the present moment we focus on the representatives of the executive services and facilitating the compulsory execution of the return orders.



22. The tools, services and supports provided by the Permanent Bureau (including through the International Centre for Judicial Studies and Technical Assistance)
In general

	22.1 Please comment or state your reflections on the specific tools, services and supports provided by the Permanent Bureau to assist with the practical operation of the 1980 and 1996 Conventions, including:


	a. INCADAT (the international child abduction database, available at < www.incadat.com >). INCADAT underwent a complete revision and an improved, re-designed version was launched on 30 April 2010;


	
We consider this database extremely useful. We regularly refer to this database in order to find in the available court decisions responses to the questions regarding the judicial practice in different States Parties to the 1980 Convention.

	b. The Judges’ Newsletter on International Child Protection - the bi-annual publication of the Hague Conference on Private International Law which is available in hard copy and online for free;


	
There are no comments.

	c. The specialised “Child Abduction Section” of the Hague Conference website (< www.hcch.net >);

	
We appreciate very much the information available in this section.

	d. INCASTAT (the database for the electronic collection and analysis of statistics on the 1980 Convention);


	
From our point of view this database is useful for the preparation of analysis and reports.

	e. iChild (the electronic case management system designed by the Canadian software company WorldReach);


	
Unfortunately because of the technical reasons and security demands we cannot install iChild in our Central Authority.

	f. Providing technical assistance and training to States Parties regarding the practical operation of the 1980 and 1996 Conventions.
 Such technical assistance and training may involve persons visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau (often through the International Centre for Judicial Studies and Technical Assistance) organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences;

	
We consider such technical assistance very important for promoting the specific tools and services. We are going to discuss in the Central Authority the desirable ways of obtaining such assistance.

	g. Where individuals contact the Permanent Bureau seeking help in cases involving international child protection issues (which occurs on an almost daily basis), providing referrals (primarily to Central Authorities) and offering advice of a general nature on the operation of the Convention(s);

	
There are no comments.

	h. Encouraging wider ratification of, or accession to, the Convention(s), including educating those unfamiliar with the Convention(s);


	
From our point of view the only possible way to encourage wider ratifications of the Conventions is spreading the information about the benefits of the Conventions.

	i. Supporting communications between Central Authorities, including maintaining an online database of updated contact details.

	
The Central Authorities should be responsible for supporting the effective communication.


Other

	22.2 What other measures or mechanisms would you recommend:

	a. To improve the monitoring of the operation of the Conventions;

	
There are no comments.

	b. To assist States in meeting their Convention obligations; and

	
There are no comments.

	c. To evaluate whether serious violations of Convention obligations have occurred?

	
There are no comments.


PART VII: PRIORITIES AND RECOMMENDATIONS FOR THE SPECIAL COMMISSION AND ANY OTHER MATTERS
23. Views on priorities and recommendations for the Special Commission
	23.1 Which matters does your State think ought to be accorded particular priority on the agenda for the Special Commission? Please provide a brief explanation supporting your response.

	
We have no proposals concerning such matters.

	23.2 States are invited to make proposals concerning any particular recommendations they think ought to be made by the Special Commission.

	
We have no proposals concerning the recommendations.


24. Any other matters
	24.1 States are invited to comment on any other matters which they may wish to raise concerning the practical operation of the 1980 and / or the 1996 Convention(s).

	
There are no comments on any other matters.


� References in this document to the “1980 Convention” and the “1996 Convention” are to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children respectively.


� As stated in Info. Doc. 1, where reference is made to the “practical operation” of the 1980 or 1996 Convention in documentation for this Sixth Meeting of the Special Commission, this is intended to refer to the implementation and operation of the relevant Convention.


� The term “State” in this Questionnaire includes a territorial unit, where relevant.


� This Part of the Questionnaire is intended to deal primarily with the developments in law and practice relating to international child abduction and international child protection which have occurred in your State since the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter “the 2006 Special Commission”). However, if there are important matters which you consider should be raised from prior to the 2006 Special Commission, please provide such information here.


� The term “relevant authorities” is used in this Questionnaire to refer to the judicial or administrative authorities with decision-making responsibility under the 1980 and 1996 Conventions.  Whilst in the majority of States Parties such “authorities” will be courts (i.e., judicial), in some States Parties administrative authorities remain responsible for decision-making in Convention cases.


� See also question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� below on “Ensuring the safe return of children” which involves the role and functions of Central Authorities.


� See paras 1.1.4 to 1.1.6 of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006) (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”) (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”): 


“1.1.4	The importance for the applicant of having effective access to legal aid and representation in the requested country is emphasised. Effective access implies:


a) the availability of appropriate advice and information which takes account of the special difficulties arising from unfamiliarity with language or legal systems;


b) the provision of appropriate assistance in instituting proceedings;


c) that lack of adequate means should not be a barrier to receiving appropriate legal representation.


1.1.5	The Central Authority should, in accordance with Article 7[(2)] g), do everything possible to assist the applicant to obtain legal aid or representation.


1.1.6 	The Special Commission recognises that the impossibility of, or delays in, obtaining legal aid both at first instance and at appeal, and / or in finding an experienced lawyer for the parties, can have adverse effects on the interests of the child as well as on the interests of the parties. In particular the important role of the Central Authority in helping an applicant to obtain legal aid quickly or to find an experienced legal representative is recognised.”  


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”. See, in particular, Chapter 6.5 on twinning arrangements.


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�):


“1.1.9	The Special Commission recognises the advantages and benefits to the operation of the Convention from information exchange, training and networking among Central Authorities. To this end, it encourages Contracting States to ensure that adequate levels of financial, human and material resources are, and continue to be, provided to Central Authorities.


1.1.10	The Special Commission supports efforts directed at improving networking among Central Authorities. The value of conference calls to hold regional meetings of Central Authorities is recognised.”


� See paras 1.1.16 to 1.1.21 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�).


� See, for example, the “Conclusions and Recommendations of the Fourth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (22–28 March 2001)” (available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings”) at para. 3.1: 


“The Special Commission calls upon Contracting States to bear in mind the considerable advantages to be gained by a concentration of jurisdiction to deal with Hague Convention cases within a limited number of courts.”


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12, 1.4.2 and 1.8.1 to 1.8.5. Please also refer to question � REF _Ref275275291 \r \h � \* MERGEFORMAT �6� of this Questionnaire regarding the safe return of children.


� Art. 11 of the 1980 Convention: “The judicial or administrative authorities of Contracting States shall act expeditiously in proceedings for the return of children.”


� Full title: Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.


� See Art. 7(2) h) of the 1980 Convention and the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h � \* MERGEFORMAT �7�) at paras 1.1.12 and 1.8.1 to 1.8.5. Please also refer to the “Domestic violence allegations and Article 13(1) b) of the 1980 Convention” section of this Questionnaire (question � REF _Ref275274820 \r \h � \* MERGEFORMAT �5�).  


� See the Conclusions and Recommendations of the Special Commission of 2006 (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.1.12 and 1.8.1 to 1.8.5 and the Appendix to the Conclusions and Recommendations.


� Id.


� Where relevant, please make reference to the use of undertakings, mirror orders and safe harbour orders and other such measures in your State.


� See the draft General Principles on Judicial Communications which will be circulated prior to the 2011 Special Commission meeting.


� In relation to Art. 13(1) b), see also question � REF _Ref276120138 \r \h � \* MERGEFORMAT �5.2� above.


� For EU Member States, excluding Denmark, reference should be made to Art. 11(2) of the Brussels II a Regulation: 


“When applying Articles 12 and 13 of the 1980 Hague Convention, it shall be ensured that the child is given the opportunity to be heard during the proceedings unless this appears inappropriate having regard to his or her age or degree of maturity.”


� It was, however, partially relied upon in eight cases (9%), all of which were in Chile. See N. Lowe, “A Statistical Analysis of Applications made in 2003 under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Overall Report”, Prel. Doc. No 3, Part I, of October 2006 for the attention of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction of October – November 2006 (2007 update, published in September 2008). Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Special Commission meetings” and “Preliminary Documents”.


� See supra, note � NOTEREF _Ref275333143 \h � \* MERGEFORMAT �19�.


�  See Art. 38 of the 1980 Convention.


� The Standard Questionnaire for newly acceding States is available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Questionnaires and responses”.


� All Parts of the Guide to Good Practice under the 1980 Convention are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� Op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�.


� This part of the Questionnaire is directed both to States Parties and non-States Parties to the 1996 Convention save where indicated otherwise, and should be completed by all States insofar as is appropriate.


� Available on the Hague Conference website at < www.hcch.net > under “Conventions” then “Convention No 34” and “Practical operation documents”.


� E.g., the Brussels II a Regulation (op. cit. note � NOTEREF _Ref275428758 \h � \* MERGEFORMAT �14�).


� See the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref277167503 \h ��7�) at paras 1.7.1 to 1.7.3.


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Guides to Good Practice”.


� See the Conclusions and Recommendations of the 2006 Special Commission meeting at paras 1.7.4 to 1.7.5: 


“1.7.4 The Special Commission concludes that parents, before they move with their children from one country to another, should be encouraged not to take unilateral action by unlawfully removing a child but to make appropriate arrangements for access and contact preferably by agreement, particularly where one parent intends to remain behind after the move.


1.7.5 The Special Commission encourages all attempts to seek to resolve differences among the legal systems so as to arrive as far as possible at a common approach and common standards as regards relocation.” 


� Available in full on the Hague Conference website at < www.hcch.net > under “News & Events” then “2010”.


� The International Judicial Conference on Cross-Border Family Relocation was held in Washington, D.C., United States of America, from 23 to 25 March 2010 and was co-organised by the Hague Conference on Private International Law and the International Centre for Missing and Exploited Children (< www.icmec.org >), with the support of the United States Department of State. 


� See the “Request for funding” made in Info. Doc. No 1 (circulated at the same time as this Prel. Doc. No 1).


� The “Malta Process” is a dialogue between certain States Parties to the 1980 and 1996 Conventions and certain States which are not Parties to either Convention, with a view to securing better protection for cross-border rights of contact of parents and their children and the problems posed by international abduction between the States concerned. For further information see the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� The Principles and Explanatory Memorandum were circulated to all Hague Conference Member States and all States participating in the Malta Process in November 2010. They are available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “Judicial Seminars on the International Protection of Children”.


� Further information regarding the tools, services and supports provided by the Permanent Bureau will be set out in the report to the 2011 Special Commission meeting on this subject (see the “Documentation” section of Info. Doc. No 1).


� Further information regarding the INCADAT re-launch can be found on the Hague Conference website at < www.hcch.net > under “News & Events” then “30 April 2010”. Further information regarding the improvements to INCADAT and the continuing work being undertaken will be provided in the report to the 2011 Special Commission meeting on the services provided by the Permanent Bureau (see Info. Doc. No 1).


� Available on the Hague Conference website at < www.hcch.net > under “Child Abduction Section” and “Judges’ Newsletter on International Child Protection”. For some volumes of The Judges’ Newsletter, it is now possible to download individual articles as required. Further, an index of relevant topics is being created to enable more user-friendly searches of the publication. The publication is also in the process of being re-designed. Further information regarding this publication will be provided in the report to the 2011 Special Commission meeting (see Info. Doc. No 1).


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “INCASTAT”.


� Further information is available via the Hague Conference website at < www.hcch.net > under “Child Abduction Section” then “iChild”.


� Such technical assistance may be provided to judges, Central Authority personnel and / or other professionals involved with the practical operation of the Convention(s).


� Which again may involve State delegates and others visiting the Permanent Bureau or, alternatively, may involve the Permanent Bureau organising, or providing assistance with organising, national and international judicial and other seminars and conferences concerning the Convention(s) and participating in such conferences.
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