Canada’s Responses to the Questionnaire Concerning the Practical Operation of the 1980 and 1996 Conventions

Annex 2 

Question 1.2 – Summary of significant decisions concerning the interpretation and application of the 1980 Convention given since the 2006 Special Commission by the judicial authorities in Canada
Adkins v. Adkins, 2009 BCSC 337 – Issue: Art. 13(1) b) - grave risk. Nevada was determined to be the appropriate forum for determining custody and access, but the child’s physical presence in Nevada was not necessary for this to occur. Immediate return of the child would have created a grave risk of harm or otherwise placed him in an intolerable situation by separating him from his mother. The judge found that there had been wrongful removal but the Application for return adjourned pending the outcome of the custody hearing. 

Beatty v. Schatz, 2009 BCSC 707 – Issue:  Art. 13(2) - objections of the child to a return.  An 11-year-old child objected to being returned to his mother’s custody in Ireland.  Held:  Children should normally have a voice in important Hague decisions having a significant impact on their lives.  The Court needs to know whether the child objects and why.  The concept of “degree of maturity” includes the ability to sift through what is happening and make independent decisions not influenced unduly by either parent.  The Court can obtain the child’s views directly in an interview with the child, or by a report prepared by a psychologist.  While ordering a Views of the Child Report to be prepared by a psychologist would result in a delay of two weeks, that was not inappropriate in this case given that the mother had delayed in bringing her application for return by several months.

Beatty v. Schatz, 2009 BCCA 310 – Issue: Art. 13(2) - objections of the child to a return. Following a separation with the child’s father in 2003, the mother took the child on vacation to Ireland and did not return to Canada. In 2007 an Irish court ordered shared custody with the primary residence to be with the mother. In 2008, the child then 10 years old, came to Canada on vacation and did not return to Ireland on the agreed upon date of July 30 2008. The mother initiated proceedings for the child’s return in January 2009. Held: The trial judge was right to consider the child’s wish to remain in Canada as one factor to be considered amongst others.  In this case there was evidence to support the trial judge’s findings and inferences that the father had influenced the child. The father did not discharge his onus to justify the continued retention. Return ordered. 

Beatty v. Schatz, 2009 BCSC 769 – Issue:  Art. 26 - costs.  Held: Article 26 has three objectives: to compensate the left-behind parent (LBP) for costs incurred in locating and recovering the abducted child; to punish an abducting parent; and to deter other parents from attempting child abductions.  The Convention anticipates that all necessary expenses incurred to secure the child’s return will be shifted to the abductor.  Article 26 authorizes the court to order legal costs beyond those ordinarily provided for under the Court Rules but does not contemplate reimbursement of the LBP’s lost wages.  In this case, the Court awarded reimbursement of the LBP’s personal travel costs, her living expenses and car rental expenses in British Columbia (Canada), and ¾ of her actual taxed legal costs in British Columbia including disbursements.

C.V. v. L.M.A.D., 2009 PESC 26 – The Court held that where the issue must be decided on questions of fact, it was imperative that the parties be subject to cross examination.  The Court held that the presence of the applicant was necessary for the admission of his affidavit.  The Court held that while it might in some circumstances be possible for an application to be made without a supporting affidavit that this case was not one of those instances because of the factual basis of the case.  The application was struck out in its entirety and costs were awarded against the applicant.
D.L.P. v. S-J.A., 2010 MBQB 225 – Issues: Art. 4 - habitual residence; whether "clean hands" doctrine applies in Hague cases. A left-behind mother applied for return of her 11 year old daughter from Manitoba, Canada to Belize. The application was brought against the child's paternal grandmother, the mother of the child's deceased birthfather. Held: The child was not habitually resident in the Requesting State, Belize immediately before the retention in Manitoba, Canada. The Court stated that the most compelling evidence against finding Belize to be the left-behind mother's/child's habitual residence was: (a) that a few months prior to the retention the mother signed a driver's licence application stating her "residence" was a specific location in Canada and (b) that the mother was supporting herself and her family on certain benefits only available to Canadian "residents".  While the Court agreed that the "clean hands" doctrine does not apply to Hague cases, there is a clear distinction between a "bar to equity" and a finding of credibility with respect to an assertion as to one's habitual residence. Return was refused.
De Martinez v. Rios, [2008] O.J. No. 3098, (ONSC) – Issue: Art.13(1) a) - consent. The left-behind mother applied for the return of her two-year-old son to El Salvador from Ontario (Canada). The mother had consented to the child coming to Canada, but her consent was predicated upon the father’s promise to sponsor her to Canada. The father subsequently cancelled his sponsorship application. Held: The mother did not consent to the removal of the child as contemplated under Article 13(1) a) of the Hague Convention as her consent was vitiated by the father’s subsequent refusal to sponsor her to Canada. Return ordered.

Droit de la famille — 08497, 2008 QCCS 830; INCADAT 968 – Issues: Art. 13(1) b) - grave risk; Art. 12(2) - settlement of the child. Difficulties related to the integration of a child with behavioural problems and who does not integrate easily to his environment. While noting that the child now had a stable life and was adapting (short of integrating to his environment), the Court held that the authorities and social services of the State of habitual residence of the child could handle the situation, emphasising that while the return may have a disruptive effect, it could have been avoided if there had not been a wrongful removal. Return ordered. 
Droit de la famille — 08693, 2008 QCCS 1231, INCADAT 967 – Issue:  Art. 13(1) a) - consent; Art. 14 - recognition of a foreign decision. The Court of the requested State took notice of an order regarding the child made by the Court in the requesting State without recourse to the specific procedures normally applicable for the proof of a foreign order.  

Droit de la famille — 08728, 2008 QCCS 1272; INCADAT 969 – Issues: Arts. 3 and 12 -removal and retention; Art. 13(2) - objections of the child to a return. The parents had placed a very heavy burden on the shoulders of the child by asking him to choose who he wanted to live with. He had to take a traumatising decision, which was made even more difficult by the brutal reaction of his father. The Court stated that, in this context, it would not take into account the objections of the child to the return in making its decision. 

Droit de la famille - 081767, 2008 QCCS 3562; INCADAT 913 – Issues: Art. 3 - rights of custody; Art. 13(1) b) - grave risk. Application for return of the three children including the oldest child on an in loco parentis basis. The Court rejected the left-behind parent’s contention concerning his right to claim the return of the oldest child, stating that the jurisprudence and doctrine presented at the hearing, particularly on the question of inchoate rights under the Convention, were not sufficient. 

Droit de la famille — 082563, 2008 QCCS 4762, INCADAT 925 – Issue: Art. 13(1) b) - grave risk. The child was four months old at the time of the removal from the US. The Court found that the mother's application for refugee status did not affect the application of the Convention because the child in this case was an American citizen and had a right to live in the USA. The Court also noted that the fact that the departure from Canada could bring an automatic end to the mother's application for refugee status could not be relied upon for the purposes of Article 13(1) b) as this fact affected only the mother, not the child. Return ordered.

Droit de la famille — 082841, 2008 QCCS 5319; INCADAT 926 – Issues: Art. 13(1) b)  - grave risk;  Art. 13(2) - objections of the child to a return. The children were aged 10 and 12 years at the date of the wrongful retention.  The Court noted it was not required to determine whether the children were victims of physical abuse by the left-behind parent, but rather whether there was a grave risk that the children's return would expose them to physical or psychological harm or otherwise place them in an intolerable situation. The Court found the children's statements that they were victims of physical abuse had to be treated with great caution in part given the absence of corroborative evidence, the discrepancies in the children's descriptions of events and the recognition by the taking parent that there had been no abuse during the parties’ marriage. The Court also noted that the children were impressionable and had a strong desire to please both parents. The Court noted that the exception under article 13(2) could not be considered independently from article 13(1) b) because the children's objections to return were based primarily on the physical abuse they had allegedly suffered. The Court held that the children had not reached an age or degree of maturity where it would be appropriate to take their views into account. 

Droit de la famille — 083474, 2008 QCCS 6455 – Issues: Art. 3 - wrongful removal; Art. 13(1) a) - consent; 13(2) - objections of the child to a return. The father’s departure with his children aged 11 and 13 years was sudden, unplanned and unknown to the mother. The mother filed a return application under the Convention. The children were opposed to their return to the requesting State on the grounds that their mother demonstrated inappropriate attitudes and behaviours. The children were removed from the custody of the taking parent and entrusted to the Director of Youth Protection on the basis of allegations of parental alienation by the taking parent. Social workers of the youth protection agency assessed the children’s situation and produced a report which was submitted to the Court. The Court heard evidence from the children in the absence of their parents and concluded, in light of the evidence, that the children’s expressed desire was not theirs but rather the pure product of the taking parent’s influence on them. Return ordered.

Droit de la famille — 0957, 2009 QCCS 141; affirmed on appeal in Droit de la famille– 091499, 2009 QCCA 1257 – Issue: Art. 3 - habitual residence. Since birth, the child has lived in Québec (Canada) for 22 months and in Australia for 48 months.  In August 2008, the child came to Québec to live with his father and was due to return to Australia on January 20, 2009. In October 2008, the father filed an application to vary rights of custody before the Superior Court of Québec so that the child could live with him in Québec. The custody application demonstrated that the father opposed the child’s return to Australia on January 20. Held: On January 8, 2009, the Court allowed the return application and ordered the father to return the child to the mother on January 20, 2009 at the latest. Allowed.
Droit de la famille — 10858, 2010 QCCS 1573; Stay denied see Droit de la famille- 10880, 2010 QCCA 785 – Issues: Art. 3 - habitual residence; Art. 13(1) a) - grave risk. The children aged 9 and 11 years were born and raised in Québec (Canada). In late summer 2009 the family moved to Texas. In January 2010 the mother returned to live in Québec with the children. The father filed a return application under the Convention claiming that the children’s removal was wrongful, which was contested by the mother. The relationship between the parents was conflict laden. The children expressed the desire to remain in Québec. Held: The Court ruled that the children and their parents had moved to Texas for an indefinite period and not for a specific duration. The Court stated that the fact that the parties and their children were subject to three-year visas and that they were not permanent residents was not determinative. The Court indicated that Texas provides a civilised environment and that the children would be returned to a court system capable of dealing with situations that may arise. Furthermore, the father’s parental abilities were not a cause for concern. Finally, the Court held that the immaturity of the children and their tendency to support their mother did not allow the Court to take their desire to remain in Québec into consideration. Return ordered.

Note: Two events subsequent to children’s return to Texas must be noted. First, on October 22, 2010, after the children’s return to the United States, the U.S. judge hearing the application pertaining to their custody declined jurisdiction on the ground that the children had not been living in Texas for at least six months (the concept of “home state jurisdiction”). Second, and more tragically still, on December 13, 2010, the father killed his ten-year-old son and seriously injured his twelve-year-old daughter before the police officers that were out searching for them could intervene.

Droit de la famille — 102375, 2010 QCCS 4390 - the decision has been appealed and is currently under advisement – Issues: Art. 12(2) - settlement of the child; Art. 13(1) b) grave risk; Art. 20 - human rights and fundamental freedoms. The child age five was living in Québec (Canada) with her mother and her mother’s female spouse for about two years when the Court heard the father’s application for return to Mexico. The Court noted that the concept of integration involves both a physical component: establishment in a community and environment, and an emotional component: security and stability. In this case, the Court held that even if the child was well adapted to her environment, she was still at a stage of life where her security and stability revolved around her mother. Thus, the Court concluded that the child did not have ties that would evoke a sufficient integration with her surroundings. However, the Court held that in this case, the separation of the child from the care giving parent would result in an intolerable situation. The Court noted that in the event of the child’s return to Mexico, there was no basis to conclude that the child could be with her mother or have contact with her or with her mother’s spouse. Finally, given the mother's homosexuality, the Court considered the risk of her imprisonment in the requesting State and the high risk that the child would be exposed to denigrating and alienating comments touching her mother, from her father's and extended family. Dismissed. The decision has been appealed.
Also see Droit de la famille - 092129, 2009 QCCS 4001 on the concept of integration of a young child in its new environment. 
Note: The taking parent had also argued that given she was being discriminated against in the requesting State owing to her homosexuality the return of the child would be contrary to human rights and fundamental freedoms.  The Court refused to rule on the application of article 20 of the Convention in the case at bar, but noted the following:

“The Court concurs with certain learned authors on the Hague Convention as well as certain judgments which state that the exception of article 20 of the Hague Convention (…) belongs to the child and not the mother, that this was intended to be a provision that could be invoked on the ‘rare occasion that the return of a child would utterly shock the conscience of the Court or offend all notions of due process’. 

It is not without reason that there are almost no judgments invoking this article 20 exception.

However, as also explained by learned authors and judges, the exceptions of article 20 are in fact often englobed in article 13(b) of the Hague Convention (…).”
Ellis v Wentzell-Ellis, 2010 ONCA 347 – Issues: Art. 4 - habitual residence;                   Art. 13(1) b) - grave risk. Held: Habitual residence is the place where the person resides for an appreciable period of time with a settled intention.  The facts arising after the wrongful removal of a child are irrelevant to the determination of the child’s habitual residence. On the issue of the grave risk exception, the Court stated that the threshold for a parent relying on Article 13(1) b) of the Convention to justify removing his or her child is high, given that an order for the return of the child does not force the taking parent or the child to live with the left-behind parent. The return order simply recognizes that the court of the requesting State is the appropriate forum to determine the merits of the custody case, and it recognizes and trusts that that court is capable of taking the necessary steps to both protect and provide for the taking parent and the child. Appeal allowed, return ordered.
Fasiang v. Fasiangova, 2008 BCSC 1339 – Issue: Art. 3 - habitual residence. The mother moved with the child from British Columbia (Canada) to Slovakia.  The father was to follow after selling the family assets and quitting his job.  The mother returned with the child to British Columbia after only 19 days in Slovakia.  Two days later, the father moved to Slovakia.  Held:  the parents had the required settled intention to change their son’s habitual residence to Slovakia at the time the wife and child left British Columbia.  The stay in Slovakia did not have to be long or permanent for habitual residence to change, especially given the family’s pre-existing ties there. Return ordered.

Grymes v. Gaudreault, 2004 BCCA 495 – Issue: Test for stay of return order pending an appeal. The children were 12 and 6 years old at the time of the removal from Texas. The British Columbia (Canada) court granted the father’s application for return of the children. The mother appealed the return order and applied for a stay of the return order. Held: Stay of return order denied. The mother did not have strong grounds for an appeal. It is appropriate to consider the strength of an appeal when deciding whether to grant a stay pending appeal. The Court reviewed the mother’s grounds of appeal and determined that her case was weak. The Court then considered whether the grant or refusal of a stay would cause irreparable harm. The Court concluded that a stay would render the mother’s appeal moot and thereby cause irreparable harm. Finally, the Court considered the balance of convenience. The Court weighed the loss of an effective right of appeal in British Columbia against the demands of the Hague Convention for expedition, along with the rights of the father under the divorce order, the need to restore the children to their usual environment and the opportunity available to the mother to put her case before an American court. Because the mother’s grounds of appeal were weak, the balance tipped in favour of denying a stay.

Hoole v. Hoole, 2008 BCSC 1248; INCADAT: 991. Voluntary return agreed following direct judicial communication between the relevant courts in the jurisdiction of the child’s habitual residence (British Columbia, Canada) and the jurisdiction of refuge (Oregon, USA).  The decision contains an extensive discussion on the practical and policy issues surrounding direct judicial communication from both Canadian and international perspectives.

Ibrahim v. Girgis, 2008 ONCA 23 – Issue: Art. 13(1) a) - acquiescence. The mother travelled for a visit to Ontario (Canada) from Florida with her one-year-old child. She did not return to Florida and a period of eight months elapsed before the left-behind father made a return application under the Hague Convention. Held: To assert article 13(1) a) of the Convention, there must be evidence of a subjective intention on the part of the applying parent to acquiesce to the wrongful retention of a child. This intention can be demonstrated through conduct, but such a demonstration requires the taking parent to show clear and cogent evidence of conduct which is unequivocally inconsistent with the summary return of the child to his or her habitual residence. Article 12 of the Convention allows the aggrieved parent one year following the date of the wrongful removal or retention to apply for his or her child's summary return, and to have the Convention's summary return mechanism apply with its full force. To infer acquiescence solely on the basis of the eight-month delay, without more, was inconsistent with the purpose of the Convention, which is to secure the prompt return of abducted children, and with the correspondingly limited scope of the Convention’s exceptions.  Appeal allowed, return ordered.

J.L. v. British Columbia (Director of the Child, Family and Community Service Act), 2010 BCSC 1234 – Issues: Art. 13(1) a) - exercise of custody rights; Art. 12(2) - settlement of the child.  The child was removed from the United States to British Columbia (Canada) by his mother without the father’s knowledge or consent.  Seven months later, the mother abandoned the child and he was taken into foster care.  The father learned of the child’s whereabouts about one year after his removal from the US, but did not commence his Hague proceeding until a further six months had passed.  Held: Minimal efforts to exercise custody rights are sufficient to ground an application under the Hague Convention. Although the father had not seen the child for 16 months prior to his removal, the father attempted to maintain the “stance and attitude” of a custodial parent by providing some financial support and expressing a desire for access to the child.  The child’s immigration status in Canada was not an important factor to consider in determining whether the child was now settled.  The proper approach is to undertake a factual analysis of the child’s settlement as of the date of the hearing, and from the child’s perspective, and to consider the key objectives of the Convention as they apply to the case.  Given this child’s young age and transient early childhood, his emotional attachments to his caregivers were far more important indicators of settlement than his ties to the community.  Return refused.

Kubera v. Kubera, 2010 BCCA 118 – Issue:  Art. 12(2) - settlement of the child.  The father’s application for return was heard three and a half years after the wrongful retention from Poland occurred.  The trial court dismissed the application, finding the child was now settled in British Columbia (Canada).  Held:  The phrase “now settled” refers to the date of the hearing of the return application.  After one year, the immediate return envisaged by the Convention is no longer possible.  The presumptions justifying mandatory return weaken over time, and considerations of the welfare and interests of the particular child tend to strengthen.  The court must make a factual assessment of the child’s integration in the new environment, and a purposive and contextual analysis of the policy of the Convention as it relates to the specific circumstances of the child.  The purpose of the factual inquiry is to determine the actual circumstances of the child and the likely effect of uprooting one who has already been the victim of an international relocation.  Matters that do not directly impact on the child’s integration, such as whether the taking parent wrongfully concealed the child or delayed the proceedings, are considered in the context of the Convention’s objectives.  This purposive and contextual approach is more consistent with Convention objectives than employing an exercise of “residual discretion” is.  In this case, although the deterrent objective weighed in favour of returning the child, based on the mother’s culpability in delaying the proceedings, neither a prompt return nor a restoration of the status quo could be achieved.  Further, the child had been in British Columbia for five years, meaning the courts of British Columbia were better situated to resolve the issues of custody and access than those of Poland.  Appeal dismissed.

Mathews v. Mathews, 2007 BCSC 1825 – Issues: Art. 3 - wrongful removal; Art. 13(1) a)  - consent; admission of evidence.  The applicant/father’s consent to the children moving with their mother to British Columbia (Canada) was not validly given because the mother had failed to advise the father she no longer wanted him to live with her and the children as a family.  The Court admitted a letter and diary into evidence that the father obtained in violation of the wife’s privacy, because they had significant probative value in relation to the issue of consent, which outweighed any prejudice caused by their admission.  Return ordered.

Medina v. Pallett, 2010 BCSC 259 – Issues: Art. 4 - habitual residence; Art. 13(1) a) - exercise of rights of custody; Art. 13(1) b) - risk of harm.  The parents left their young child with relatives in Honduras for three years and eventually moved to British Columbia (Canada).  When the father was arrested for assaulting the mother, she flew to Honduras and brought the child to British Columbia without his knowledge or consent.  He was then deported to Honduras.  Held:  the parties’ previous shared intention to change the child’s habitual residence to British Columbia no longer existed at the time of the child’s removal to British Columbia and was insufficient to establish a new habitual residence.  Although the child had been left with relatives, the father had not formally relinquished his custodial rights and continued to exercise them by sending money for the child and visiting her on occasion.  Further, the mother had removed the child from Honduras contrary to its laws.  The refugee claims the father had made about the poor socioeconomic and environmental conditions in Honduras were not evidence that was “credible and meets a high threshold” required to establish grave risk of harm.  Similarly, the father’s unstable life went more to a custody determination than to a grave risk of harm.  Return ordered.

S.C. v. L.W.H., 2010 NBBR 229 – Issues: Art. 3 - habitual residence; Art. 13(1) a) -  consent/acquiescence.  The child was born in New Brunswick (Canada) in February 2008. The father had moved to Ireland in October 2007 for work purposes; the mother went to Ireland with the child in April 2008. The parents travelled to New Brunswick with the child for Christmas in December 2008. At that time, the mother announced that she and the child would not be returning to Ireland.  The father returned to Ireland and in 2009 visited the child in New Brunswick. During these visits, the parents participated in a collaborative law process in New Brunswick with the objective of resolving the issues regarding the child without resorting to the courts. The left-behind father filed a return application under the Hague Convention. The mother contested the application and claimed that the father had acquiesced to the child living in New Brunswick in part by participating in a collaborative law process. Decision: The parties had not established any long term plans with respect to their intention to stay in Ireland. The Court determined that it had not been the mother’s intention to remain in Ireland and that her habitual residence was New Brunswick. The Court found that an infant cannot acquire a habitual residence on its own. As such, it ruled that since the child was born in Canada and travelled to Ireland with its mother its habitual residence would be with its mother in New Brunswick. The fact the child was found not to be a habitual resident of Ireland was sufficient to dispose of the application. The Court also found that participating in a collaborative law process in New Brunswick would not have given rise to a waiver of the rights to proceed under the Convention.

Suarez v. Carranza, 2008 BCSC 1187 – Issues: Art. 3 - habitual residence; Art. 13(1) a) -exercise of rights of custody. The child, a girl, was two years old at the date of the alleged wrongful removal from the United States. The father argued that the child’s habitual residence was located in New York State. The Court held that habitual residence is established by residing in a place for an appreciable length of time with a “settled intention”. The mother argued that there was no settled intention as she resided in New York with her husband as an experiment. The Court found “it is often the case when someone changes their residence for a particular purpose, that the new home, job or relationship does not live up to expectations. That does not diminish the settled intention to establish that new residence.”  The Court held that an Order of Protection which prevented the father from visiting his child did not eliminate his rights of custody. The Court found that one of the custodial rights of the father was to determine the jurisdiction of residence of his child. He exercised his rights of custody by bringing legal actions in both New York and British Columbia (Canada). Return ordered. 

Vanderpol v. Dajko, Unreported decision of the Supreme Court of British Columbia (Canada) (December 17, 2008; BCSC, Vancouver Registry E083972) – Issue:  Art. 12 - issues relating to a return.  The mother moved with the child and her new husband from the Czech Republic to British Columbia (Canada) while custody proceedings in the Republic were underway.  The child’s father lived in the UK and was participating in the custody proceedings.  Held: While neither parent lived in the Czech Republic, the child was ordered returned to that State on the father’s undertaking he would live there with the child pending the conclusion of the custody proceedings. Return ordered.
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