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QUESTIONNAIRE ON the Desirability and feasibility of a

protocol to the Hague Convention of 25 October 1980 on the

Civil Aspects of International Child Abduction
drawn up by the Permanent Bureau

INTRODUCTION TO THE QUESTIONNAIRE

Mandate
The Council on General Affairs and Policy of the Hague Conference, at its meeting of April 2009

“… authorised the Permanent Bureau to engage in preliminary consultations concerning the desirability and feasibility of a protocol to the [Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction] containing auxiliary rules to improve the operation of the Convention”.

Furthermore, the Council on General Affairs and Policy requested the Permanent Bureau to prepare a report on the consultations for the Special Commission on the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (hereinafter “the 1980 Hague Convention” or “the Convention”) in 2011. The Council stated that the Report should also “take into account the extent to which the provisions of the 1996 Hague Convention supplement those of the 1980 Hague Convention.”

To assist in the preparation of this report, in April 2010 the Council on General Affairs and Policy authorised the Permanent Bureau to circulate a Questionnaire “to States Parties and Members later this year seeking general views as well as views in relation to the specific elements which might form part of a protocol”
 to the 1980 Hague Convention.

Objectives of the Questionnaire
In accordance with the mandate, this Questionnaire seeks general views on the desirability and feasibility of a protocol, as well as views on specific matters which might form part of a protocol.

It is not the objective of this Questionnaire to gather opinions on the precise rules or language that should appear in a protocol, but rather on the broad elements which might be covered by a protocol, as well as the feasibility of achieving consensus on those matters.
 The purpose at this stage is to gather opinions which will inform the discussion on whether the Hague Conference should embark on the formal process of developing a protocol. This is a matter which will be discussed in the Special Commission, but the final decision lies with the Council on General Affairs and Policy.

The Permanent Bureau intends, except where expressly asked not to do so, to place all replies to the Questionnaire on the Hague Conference website (< www.hcch.net >).

We would appreciate that replies be sent to the Permanent Bureau, if possible by e-mail, to < secretariat@hcch.net > no later than 15 March 2011.

Any queries concerning this Questionnaire should be addressed to William Duncan, Deputy Secretary General (< wd@hcch.nl >) and / or Nicolas Sauvage, Legal Officer (< ns@hcch.nl >).

QUESTIONNAIRE ON the Desirability and feasibility of a

protocol to the Hague Convention of 25 October 1980 on the

Civil Aspects of International Child Abduction
	Name of State: Australia

	For follow-up purposes

	Name of contact person: Paul Hansen

	Name of Authority / Office: Director, International Family Law Section, Australian Attorney General's Department

	Telephone number: 02 6141 3171

	E-mail address: paul.hansen@agd.gov.au


PART I - POSSIBLE COMPONENTS OF A PROTOCOL

You are asked to give your views on each of the following possible components of a protocol. In doing so it would be helpful if you could indicate for each of them:

-
Whether, in your opinion, provisions on these matters could serve a useful purpose; and

-
How high a priority you would attach to the development of provisions on these matters.
1.
Mediation, conciliation and other similar means to promote the amicable resolution of cases under the Convention

	1.1
Expressly authorising the use of mediation / conciliation / other means to promote the amicable resolution of cases under the Convention

	

Response: Australia considers the inclusion of an express authority to use the various means of alternative dispute resolution to have potentially significant benefits to member States use of the Convention.  The approach of encouraging mediation (and other forms of amicable resolution) is consistent with Australia’s leading role in the Working Party on Mediation.
         In approaching their inclusion, details for the use of these alternative processes could be imported from the principles, once they are have been agreed upon and established, that are developed by the Working Party. Framing the details in the Convention from those developed by the Working Party will ensure they are appropriate for implementation by all member States.



	1.2
Addressing issues of substance and procedure surrounding the use of such means (e.g., concerning matters such as confidentiality, the interrelationship between the mediation process and return proceedings, or the recognition and enforcement of agreements resulting from mediation)

	

Response: Australia believes that it is imporant that any proposed protocol adequately addresses issues of substance and procedure, and how these relate to issues such as confidentiality, admissibility and the recognition and enforcement of agreements resulting from mediation. Addressing these issues will likely provide greater clarity to both courts and Central Authorities on the use of alternative dispute resolution mechanisms, thus encouraging greater use of mediation and conciliation. As such Australia is in favour of their inclusion.




	1.3
Others

	
 


2.
Direct judicial communications

	2.1
Providing a legal basis for the use of direct cross-border judicial communications in respect of cases brought under the Convention

	

Response: Australia is supportive of providing greater clarity in relation to the different roles of Central Authorities and the Hague Judge network, and in particular the circumstances and procedures required of Central Authorities to  seek assistance through the judicial network in respect of cases brought under the Convention.  


	2.2
Defining the scope of such direct communications and setting out procedural safeguards for their use

	

Response: As above, Australia believes greater clarity and procedures about the use of cross-border judicial communications in respect of cases brought under the Convention would provide potential benefits to support the proper operation of the Convention.


	2.3
Providing an explicit basis for the International Hague Network of Judges

	

Response: The inclusion of these matters in a protocol has the potential to remove any confusion that is currently experienced about the role and use of the International Hague Network of Judges. Furthermore, this could also provide a basis for member states to implement domestic legislation to provide clarity and a legal basis for the use of cross-border judicial communications in respect of cases brought under the Convention. As such, Australia is in favour of this proposal.



	2.4
Others

	
     


3.
Expeditious procedures

	3.1
More explicit or stricter provisions to ensure that return applications are processed rapidly at first instance, on appeal and at the enforcement stage

	

Response: Australia is of the view that the inclusion of more explicit or stricter provisions could be highly advantageous for its dealings with the Convention and its Regulations, where provided in conjunction with greater clarity as to the limited range of matters that should be considered by the court in determining an application under the Convention. Australia is concerned at a growing trend for Convention matters before the courts to consider a wide range of issues related to the 'best interest of the child' rather than limiting matters for consideration and leaving issues of 'best interest' to the courts of the child's country of habitual residence.



	3.2
Others

	

Response: A remaining issue to consider is framing what the consequence of non-compliance would be. Currently, if Article 11 is not complied with, a letter is sent to the non-complying Central Authority requesting a statement of reasons for the delay.  Even if the consequence remained the same for a new provision, the inclusion of time frames for the various stages of the process would still be useful domestically to guide ‘best practice’.



4.
The safe return of the child

	4.1
Specifying measures (e.g., interim protective orders) which may be taken by either of the States involved to help ensure the safe return of the child and, where appropriate, an accompanying parent

	

Response: Australia places the assurance of safe return, and of removing obstacles to return in the highest of priorites when dealing with child abduction cases. To effecitvely manage these processes, Australia emphasises the role of the parents in the matter by facilitating the completion of specific actions by the requesting parent.
Response: Australia considers that the majority of the actions required to be done to ensure safe return, and remove obstacles to return, are matters for the requesting parent to attend to. As such Australia would not be supportive of any specific requirements for the central authority itself to seek orders in these matters.


	4.2
Providing for co-operation between courts or between Central Authorities in securing the safe return of the child and removing obstacles to return

	

Response: Australian courts already routinely make use of undertakings and conditions where appropriate to ensure the safe return of children.  Having a specific basis for such cooperation or conditions in the convention would underline the view held by Australia that such measures are within the spirit of the Convention.


	4.3
Providing for an exchange of information following the return of the child

	

Response: Australia notes the intentions of the proposal to provide greater information sharing following the return of a child. However, the practical effect of this, in an Australian context, would be of limited use for individual matters, and would require a significant input of resources from relevant government authorities.
         Should a formal exchange of information be implemented, one forseeable benefit would be the provision of feedback on the completion rate of actions agreed upon by State parties in child abduction matters, and also on whether outside factors counteracted the work done to secure the child’s safe return. This information could then be used in future cases to decide whether a particular State party has appropriate mechanisms in place to actually ensure the welfare of a child on return. 
         Before this commences however, there will need to be a consideration of the resource cost of such a provision against the potential benefit of knowing what services are available in various overseas countries and how effective those services are.


	4.4
Others

	
     


5.
Allegations of domestic violence
	5.1
Providing guidance on the manner in which such allegations should be handled in the context of proceedings for the return of a child

	

Response: Domestic violence allegations are currently considered in the context of determining whether there is a grave risk that the return of a child would expose the child to physical or psychological harm or otherwise place the child in an intolerable situation. As such, domestic violence is a matter that would already be considered if raised in proceedings before an Australian Court.  However where this is raised it would be beneficial if, where it is anticipated the respondent may raise allegations of domestic violence or an article 13 exception to the child's return, the requesting State were to provide information about any alleged domestic violence and about the laws and services available to protect and support the child and respondent were a return order to be made.
          Domestic violence is also a consideration in determining the arrangements for the child’s safety on return. The standard approach taken in Australia has been that such risks are managed by the processes and authorities in place in the country to which the child is returning. A degree of trust in the country to which the child is to be returned has traditionally been applied.


	5.2
Others

	
     


6.
The views of the child

	6.1
Further provisions concerning the right of the child to be heard and to have his or her views taken into account in the course of return proceedings

	

Response: The Australian Family Law (Child Abduction Convention) Regulations already allow for the child’s views to be taken into account in appropriate cases (Regulation16(3)(c)). This enables Australian courts to examine the child’s views, the strength of those views, the appropriateness of taking those views into account based on the child’s age and maturity, and then decide whether it still considers it appropriate to make a return order in any case. Given these practices are already in place in Australia, and have proven to be an effective method to deal with this matter, Australia would have some concerns  if an Australian court was required to take into account a child’s views with a specificity beyond the discretion currently set out in the Regulations.
          Australia would, however, support greater standardisation of practices concerning the right of the child to be heard across all member States rather than the inclusion of additional specific requirements within the Convention itself. Elements to be considered in a standardised model may include practices currently in Australia’s existing arrangements. These include ensuring that children’s views are obtained and, where appropriate, taken into account, as well as the use of tools such as family reports prepared by appropriately qualified persons to assist a court to determine what weight should be placed on a particular child’s views.


	6.2
Others

	
.


7.
Enforcement of return orders

	7.1
Explicit provisions concerning enforcement procedures (e.g., limiting legal challenges, promoting voluntary compliance)

	

Response: Australia has established procedures for handling appeals which allows expediated processes for enforcement related appeal matters which may be handled more appropriately through this avenue. Australia considers that the inclusion of these established avenues satisfactorily manages enforcement procedures. As such, Australia would not support limiting the existing appeal rights.
         Similarly, Australia already promotes voluntary compliance with orders in addition to commencing, where necessary, legal proceedings to enforce return orders. As such, the inclusion of explicit provisions regarding the promotion of volutary compliance is redundant in the Australian context.


	7.2
Others

	
     


8.
Access / contact

	8.1
Clarifying obligations under Article 21 of the Convention (e.g., the responsibilities of Central Authorities)

	

Response: Access matters can be extremely difficult to manage as a result of a number of competing factors. These factors include that access matters are legal proceedings that end only when the child reaches the age of 16 (for Convention cases); many access cases are effected by frequent, recurring breaches of orders; cases often attract significant legal costs with little benefit for the requesting parent, or child, ever being achieved.
         Australia is of the view that a person must have a right of access under law in force in another Convention country in order to be able to apply for access to a child in Australia under the Convention, and must be able to demonstrate that those rights have been breached.  
         The current access provision is quite vague. As a result the practices of various countries to deal with access matters differ widely. Australia is supportive of providing greater clarity as to the obligations in relation to access matters under the Convention



	8.2
Facilitating contact between the child and the left-behind parent during the return procedure

	

Response: Australia is supportive of facilitated contact between the child and left behind parent during return procedures where appropriate. 


	8.3
Others

	

Response: This is an area where the importance of mediation is highlighted.  Experience in Australia has shown that court proceedings are of limited benefit in access cases. In contrast, the cases which have had greater success in regards to the longevity of arrangements, are those that have resolved by agreement between the parties. Australia believes that mediation has an important role to play in the future resolution of access applications and would be supportive of any proposals which encourage the use of mediation in access matters.



9.
Definitions or refined definitions

	9.1
Rights of custody

	

Response: Australia believes one of the significant advantages of the Convention has been that certain words are not defined. This has enabled the process to be applied to a myriad of factual circumstances in all jurisdictions.
         This has been particularly advantageous in regards of rights of custody given the difficulty in defining these rights. The current arrangement means that the rights of custody are those that are recognised by the law of the country of habitual residence. This means that a range of rights of custody are able to be recognised under the Convention. As such, Australia feels it would be extremely difficult to ensure that all the various forms of rights of custody would fit within a single definition.
          If a definition were instituted for rights of custody Australia would also seek to also institute one for rights of access. The 2006 Special Commission meeting appears to have concluded that it would be useful to clarify the difference between rights of custody and rights of access. This might be useful as there is sometimes confusion about whether or not a limited right of custody (for example where the parent has only limited contact) is sufficient to found a return application. However, in developing a deinition for rights of access, the same issues arise as discussed above with rights of custody.


	9.2
Habitual residence

	

Response: The lack of definition of certain key words (particularly habitual residence) reflects the difficulty in defining a concept that is based on questions of fact. From an Australian perspective, it would simply not be possible to cover all factual scenarios to develop an all encompassing definition. Similarly, part of the difficulty of the Convention has been the fact that certain words are not defined. This has led to differing results as courts in various jurisdictions apply their own interpretation to differing factual situations.
         Many cases turn on the issue of habitual residence. Any definition of habitual residence could state that habitual residence in the previous country is not lost (for the purposes of the Convention) until a new habitual residence is acquired.
         Currently, the case law that has developed around the concept of habitual residence provides that a person can lose their habitual residence in a single day if they leave with an intention to never return. However, in reality, it takes some time to acquire a new habitual residence.  During that interim period it is possible for a person to have no habitual residence. Convention case law makes it clear that courts should not strive to find that children have no habitual residence. Obviously to find no habitual residence would mean that the Convention would have no application in that particular case.



	9.3
Others

	
     


10.
International relocation of a child

	10.1
Addressing the circumstances in which one parent may lawfully remove a child to live in a new country

	

Response: Australian law very clearly outlines that it is not appropriate for one parent to unilaterally relocate a child overseas without the agreement of the child’s other parent or appropriate court authority. Therefore the appropriate means of lawfully relocating is to seek agreement from the other parent or judicial authority to do so. As such this has already been adressed in Australia and should not require further change.



	10.2
Promoting agreement between parents in respect of relocation

	

Response: Australia supports the idea that parents should be encouraged to seek authorisation to relocate rather than taking unilateral steps to do so.  This was the view expressed by delegates at the 2006 Special Commission.


	10.3
Others

	

Response: Mediation has a significant preventative role to play in cases where relocation is proposed.  Mediation can be conducted in such cases with a view to preventing international parental child abduction. This approach is one that Australia would support.



11.
Reviewing of the operation of the Convention

	11.1
Providing an explicit legal basis for convening the Special Commission to review the practical operation of the Convention and to encourage the development of good practices under the Convention

	

Response: Australia supports the creation of an explicit basis upon which to review the practical operation of the Convention and develop good practices under the Convention. The creation of these mechanisms would confirm the de facto arrangement that has been in place now since the Convention was agreed.



	11.2
Requiring the co-operation of Contracting States in gathering statistics and case law under the Convention and in completing country profiles

	

Response: Australia agrees that requiring co-operation to gather statistics and case law, as well as co-operation to complete country profiles is an appropriate addition provided that it is requested in a reasonable way. Australia has previously received burdensome statistical collection requests. A recent example was where the Permanent Bureau sought statistics from 2008. Given the resource intensity of the task to manually collect those statistics, upon providing the results, Australia outlined that for future requests, the collection of current or future data is possible, however Australian would no longer be in a position to provide retrospective data.
          Another issue with the collection of statistics is that the Bureau’s data collection system “Incastat” in the past has been inconsistent in its operational capabilities which has created some difficulty in entering data.  In previous years, to navigate around technical incompatabilities and failed attempts to enter the statistical returns, Australia has instead provided the data to the Bureau directly, noting that it was not possible to put the information into “Incastat”. Australia would be supportive of the formalisation of this additional method in promoting State co-operation in statistical data sharing.


	11.3
Establishing a body competent to review States Parties’ compliance with Convention obligations

	

Response: Establishing a body to review compliance with the Convention would be of use for Australia in relation to cases where the decisions of the court or operation of the Central Authority appear to diverge somewhat from the intention of the Convention.
         Whether or not Australia could support a review body would depend on a number of issues, for example what, if any, penalty or obligations would flow from an adverse finding. 



	11.4
Others

	
     


12.
Others
	Please indicate any other matters which you think should be considered for inclusion in a protocol containing auxiliary rules to improve the operation of the Convention.

	
Proposed inclusion – Including specific rules to cover the situation where applicants are impecunious and have no financial resources to fund the return of the child(ren).
Australia questions whether these cases should be taken at all, or whether courts should be able to order that the abductor pay if they have the capacity to do so.




PART II - THE GENERAL QUESTION

	1.
In the light of your views given above, and considering that decisions will need to be taken by consensus, should the Hague Conference on Private International Law embark on the formal process of developing a protocol to the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction? (Please indicate if you are in favour, opposed or undecided.)

	

Response: As set out above, there are some areas covered by the protocol that are potentially problematic for Australia, and others where there are practical difficulties.  However, Australia is supportive of the development of a protocol to the Hague Convention. Australia forsees the vast number of benefits that the developmnent of a protocol could achieve. 



	2.
If in favour, what level of priority would you attach to this exercise?

	

Response: Australia would place a strong priority on the development of a protocol, and would be eager to be actively involved in the process to ensure that the provisions of a protocol were crafted in a form compatable to current Australian law.



� “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (31 March – 2 April 2009)”, p. 2, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� >, under “Work in Progress”, then “General Affairs”.


� Ibid. References to “the 1996 Hague Convention” are to the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children.


� “Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (7-9 April 2010)”, p. 2, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� >, under “Work in Progress”, then “General Affairs”.


� In relation to the issue of feasibility it is relevant to point out that as a minimum all the States Parties to the 1980 Hague Convention, as well as all Members of the Hague Conference on Private International Law, would be invited to participate in the negotiations regarding a protocol, and that such negotiations would proceed to the furthest extent possible on a consensus basis.


� See notes 1 and 3.


� See Arts 7(2) c) and 10 of the Convention. See also Part III of the “Conclusions and Recommendations of the Fifth Meeting of the Special Commission to review the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction and the practical implementation of the Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (30 October – 9 November 2006)” (hereinafter referred to as the “Conclusions and Recommendations of the 2006 Special Commission”), available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”. A Guide to Good Practice on Mediation under the 1980 Hague Child Abduction Convention is currently under preparation. A draft Guide will be submitted to the Special Commission meeting in June 2011. A “Preliminary Outline of the Guide to Good Practice on Mediation under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (for consultation with the expert group)” is available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Cross-border family mediation”. Co-ordination would be needed between the work on the Guide to Good Practice and the development of provisions on mediation in a protocol.


� See Part VI of the Conclusions and Recommendations of the 2006 Special Commission, ibid.


� See Arts 2 and 11 of the Convention. See also para. 1.4.1 of the Conclusions and Recommendations of the 2006 Special Commission (ibid.), and Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part II – Implementing Measures, Jordan Publishing Limited, 2003, para. 6.3, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Guides to Good Practice”.


� See Art. 7(2) h) of the Convention. See also para. 1.1.12, Part VIII and Appendix of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�). See also Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part I – Central Authority Practice, Jordan Publishing Limited, 2003, in particular para. 6.3, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 Hague Convention.


� See Art. 13(2) of the Convention. See also Appendix of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�).


� See Part V of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and Hague Conference on Private International Law, Guide to Good Practice under the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Part IV – Enforcement, Bristol, Family Law (Jordan Publishing Limited), 2010, available on the Hague Conference website at ibid.


� See Arts 7(2) f) and 21 of the Convention. See also paras 1.7.1 to 1.7.3 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and Hague Conference on Private International Law, Transfrontier Contact Concerning Children – General Principles and Guide to Good Practice, Jordan Publishing Limited, 2008, available on the Hague Conference website at ibid. See also relevant provisions of the 1996 Hague Convention.


� See in particular Art. 5 of the Convention. See also para. 1.7.3 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�), and paras 8 to 11 of the “Overall Conclusions of the Special Commission of October 1989 on the operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction”, available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”.


� See paras 1.7.4 and 1.7.5 of the Conclusions and Recommendations of the 2006 Special Commission (op. cit. note � NOTEREF _Ref279575405 \h � \* MERGEFORMAT �6�).


� Five meetings of the Special Commission to review the practical operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction have been held, in 1989, 1993, 1997, 2001, and 2006. This Questionnaire is drawn up for the attention of the Sixth Meeting which is planned for June 2011 (first part) and January 2012 (second part). Conclusions and Recommendations of previous meetings are available on the Hague Conference website at < � HYPERLINK "http://www.hcch.net" ��www.hcch.net� > under “Child Abduction Section” then “Special Commission meetings”.
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